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Presidents Message 


In MY FINAL REPORT as President of your Federa- 
tion, I am pleased to advise that the affairs of the Federation are in good 
order. The Treasurer reports that our financial situation is sound. The 
Federation has continued to prosper and to grow in stature. We have 
earned the commendation and recognition of the entire insurance industry. 

We have the finest calibre of members of any professional organization 
in this country. We have continued to be very selective in the addition 
of new members. Quality of members rather than quantity has been our 
goal. The Membership Committee has worked very diligently and every 
applicant has been very carefully screened and it has been necessary to 
reject a number of applications. 

A survey has been made of the geographical distribution of our 
membership which indicates very definitely that there are areas in this 
country where we are not adequately represented in the membership of 
the Federation. We should make every effort to obtain new members in 
cities and states where we are not presently adequately represented. 

We have continued to cooperate with the insurance industry, and in 
the President’s Message to be delivered at Philadelphia, I shall discuss 
the role of the Federation in connection with important developments in 
the insurance industry and in connection with problems of defense counsel. 

I do desire at this time to submit these recommendations for further 
study and possible action: 

1. Serious consideration should be given to the increase of the 
membership of practicing lawyers to 1000 members . 

2. The existing committee structure of the Federation should be 
scrutinized and revised. 

3. Monetary consideration should be given the Secretary of the Fed- 
eration for necessary office and clerical help. 

4. Continued emphasis should be given to the role of State Chairmen 
and encouragement should be given to the State Chairmen to hold regional 
or state meetings of Federation members. 


I am pleased to advise that the Foundation of the Federation has 
been incorporated under the laws of the State of Texas and at the 
Philadelphia convention, By-laws of the Foundation are to be adopted. 

The Philadelphia Convention should be of great interest to our 
membership. The Convention Committee has exerted every possible 
effort to make this Convention a tremendous sucess. Entertainment of 
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the very highest calibre has been provided and there will be more free 
time at the Philadelphia Convention than at previous conventions. In 
addition to the excellent entertainment provided and the fine air-condi- 
tioned hotel facilities, a number of important matters concerning our 
mutual welfare as insurance lawyers will be presented for your serious 
consideration. I earnestly request that each member make every possible 
effort to attend the Philadelphia Convention and bring with him his 
entire family. This will be a family convention. Special arrangements 
have been made for the entertainment of the children and an excellent 
program provided for the wives. 

Our efficient Secretary, Bill Clayton, retires from office as Secretary 
at the Philadelphia Convention, and Bill has earned the gratitude of our 
entire membership for the splendid manner in which he has fulfilled the 
duties of his’ office. 

Charlie Robison has continued to perform the duties of editor of the 
Federation of Insurance Counsel Quarterly with great ability and zeal 
and we owe him a debt of gratitude for the excellent manner in which 
he has performed his duties as editor. 

Space does not permit me to give public recognition for the splendid 
job done by certain of our officers and members, but I do desire to ex- 
press my personal gratitude to each member of the Federation for the 
loyal support and assistance which the present officers have received during 
the past year from our membership. 

SEE YOU IN PHILADELPHIA. 

LOWELL L. KNIPMEYER 


1960 Roster Changes 


Several members have written us since publication of the 1960 
Roster calling attention to errors and changes in their biographical 


sketches. In order to correct them, we have prepared in the back of 
this issue a correction sheet for members to put ‘with their 1960 
Roster. If there are any other changes members wish to make, 
please send them to the Secretary or the Editor. (—Ed.) 
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TWENTIETH ANNUAL CONVENTION 


Tethdline iZ rogram 


AUGUST 24-27, 1960 
Bellevue-Stratford Hotel 
Philadelphia, Pennsylvania 


WEDNESDAY, AUGUST 24 


Afternoon 
Registration 


Cocktail party and buffet supper at the home of J. Harry LaBrum 
(transportation furnished) 


THURSDAY, AUGUST 25 
Morning 


Breakfast meeting—Board of Governors and Committee Chairmen 


Business session: 

Hon. Vincent A. Carroll—-Welcome Address 

N. Morgan Woods—Fraudulent claims 

James Dempsey, Moderator—Panel discussion—Liability of insurer 
for verdicts in excess of policy limits 
The legal liability of an insurer for verdicts in excess of its policy 
limits. A review of the decisions in the various jurisdictions 

Wilfred R. Lorry—The plaintiff's viewpoint 

David Green—The handling of cases involving a potential excessive 
verdict from the viewpoint of defense counsel and the insurer 


Ladies coffee given by Mary Knipmeyer 
Teen-age coke party 
Teen-age sight-seeing tour with lunch at the Philadelphia Navy Yard 


Afternoon 
Awardee Luncheon—Lincoln Hall, Union League Club 
Dick Clark Show for teenagers 
Free time 
Cocktail party and Pennsylvania Dutch dinner 


Pennsylvania Dutch band and entertainment 


FRIDAY, AUGUST 26 
Morning 


Breakfast meeting—Board of Governors and Committee Chairmen 
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Business session: 

Assignment Superior Court Judge of the New Jersey Judiciary—The 
Court Administrator and the results of this system as used in New 
Jerse 

George Woodliff, Moderator—Panel Discussion—Judicial Adminis- 
tration 
Abe Harkavy, Newark, N. J., Carroll Heft, Racine, Wis., John 
Gordon Gearin, Portland, Ore. 


Tour of Franklin Institute and Academy of Natural Sciences for 


children 


Fashion show and luncheon for ladies in Wanamaker’s Tea Room 


Afternoon 
Luncheon—Guest speaker 
Golf and swimming at Philadelphia Country Club 
Tour of Colonial Homes in Fairmount Park for ladies and children 
Dick Clark Show for teenagers 


Cocktails and buffet dinner with outdoor dancing—Philadelphia Coun- 
try Club 


SATURDAY, AUGUST 27 
Morning 
Breakfast meeting—Board of Governors and Committee Chairmen 


Business session: 
Dr. Martin A. Blaker—The Electromyogram—its use, misuse and 
abuse in substantiating the exaggerated whiplash injury 
Federation business and election of officers 


Sight-seeing tour—Billy Penn, Elfreth’s Alley, South Fifth Street, 
Olympia, etc. 

Afternoon 
Luncheon meeting—Bellevue-Stratford Hotel 


Sight-seeing tour—Independence Hall, Carpenter’s Hall, Christ Church, 
Betsy Ross Home and Valley Forge 


President’s reception and cocktail party 


Dinner, dancing and entertainment 
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Financial Statements of Fire and 
Casualty Insurance Companies 


By S. ALEXANDER BELL * 


Fauna. STATEMENTS of business enterprises are 
accounting reports which present their financial position as of a given 
date and the results of their operations for a given period, generally ending 
on that date. From this basic definition it is clear that financial statements 
of a business enterprise consist of a minimum of three reports or exhibits, 
one generally known as a balance sheet or statement of assets and liabilities 
as of the date of these financial statements, the other a statement of net 
income or profit and loss for the period ended that date, and the third a 
surplus statement. Additional explanatory, clarifying, or supporting 
schedules and exhibits may be included with these basic statements; but 
these three, the balance sheet, income and surplus statements are funda- 
mental and the presentation of any different statements would preclude 
the reader from forming an opinion on the financial position of the 
business enterprise or results of its operations. 

The balance sheet presents or summarizes the financial facts as regards 
the assets and liabilities of the business enterprise on the date of such 
balance sheet. It presents the reader with a “‘picture’’ of the financial 
resources and obligations which existed as of that date. The income state- 
ment is a summary of the operations of the business enterprise during the 
period, intended to give the reader knowledge of the income and expenses 
and of the net results of such operations for the period. The surplus 
statement ties in or reconciles the balance sheet and the income statement. 
The additional schedules, exhibits, notes or comments which may ac- 
company these basic statements are always of a clarifying, supplementary 
or explanatory nature to help the reader understand them more clearly. 


ACCOUNTING PRINCIPLES 


All financial statements, basic and supplementary, are taken from the 
records of the business enterprise in which the day to day transactions are 
recorded in an orderly manner in accordance with accounting principles 
and procedures devised for the purpose of clearly reflecting such transactions 
on the records. The balance sheet and the income statement and the sup- 


*Partner and Insurance Manager, Chicago office, Peat, Marwick, Mitchell & Co., 
Certified Public Accountants; CPA, LLB, ACA; Manager, National Independent Sta- 
tistical Service and Illinois Bureau of Casualty Insurers; special consultant on insurance 
accounting and actuarial problems. 
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plementary financial reports are summaries of these records and are, there- 
fore, predicated on the same principles. The records of a business and 
enterprise contain a great deal of data of various nature, all of it important 
to a greater or lesser degree and for different reasons. Some of this data 
is essential for proper presentation of the financial condition of the com- 
pany or results of its operations, other data is not. Moreover, some of 
the data is more important to some readers of the financial statements than 
to others, depending on the nature of their interest in the enterprise. Since 
it is not practical to expect any one interested in the enterprise to review in 
detail all of the records in order to be apprised of its financial condition, 
these summaries have been designed which extract and summarize the 
essential facts and leave out the less important ones or those which are 
completely unnecessary for the proper presentation of the financial condi- 
tion of the enterprise. Furthermore, these summaries are prepared on such 
a basis as to present the essential facts of interest to the majority of the 
readers. A careful and difficult process of selection of data from the mass 
accumulated by any enterprise in the course of its record keeping over a 
period of time is necessarily involved and the accounting principles under- 
lying the preparation of financial statements determine what data is to be 
incorporated and what is to be ignored. 

Generally, in any enterprise operated for profit, the paramount interest 
is the proprietory interest and it is to the satisfaction of this proprietory 
interest that the principles and practices which govern the record keeping, 
and preparation of financial statements, have been generally directed. Of 
equal importance is the creditor interest and the satisfaction of this interest 
in the business enterprise has also influenced the development of the prin- 
ciples involved in the preparation of financial statements. Since the interest 
of the general public in private enterprise is not financial but social, it has 
generally been disregarded by those who influenced the development of 
these accounting principles, except where the accounting was for public 
enterprises. Here modified principles and rules had to be provided to pre- 
sent the public interest in such non-profit or public enterprises. 

The accounting principles and practices developed over the years for 
the preparation of financial statements of business enterprises are known as 
generally accepted accounting principles and govern the preparation of 
financial statements of all private business enterprises whether operated for 
profit or not for profit which have not been specifically circumscribed by 
legislative enactment with respect to their accounting practices. All these 
enterprises prepare financial statements based on generally accepted account- 
ing principles whether such statements be prepared for publication, for 
filing registration statements with the Securities and Exchange Commis- 
sion, or even for the purposes of determining their Federal income tax 
liability, except as the Federal income tax laws by specific porvision, by 
rulings, or court decisions, may have modified them. Public enterprises 
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such as the U. S. government, states, municipalities or other similar organ- 
izations prepare their financial reports not on the basis of generally accepted 
accounting principles but on the basis prescribed for them by law, regula- 
tions or precedent established by the public body involved. 

Some of these principles and practices may and do coincide with those 
generally accepted. Others do not. The reason, of course, is clear. Presen- 
tation of the financial position of a private enterprise from the viewpoint 
of the owner obviously would not be the same in principle as the presenta- 
tion of the statement of a public enterprise such as a state or the Federal 
treasury because of the difference in the nature of the organization and 
the objective for which it is being operated. In the field of mixed interest 
where a private enterprise is vested with a public interest, conflict ensues 
between these two different groups of interested parties and to satisfy 
both, special procedures have to be designed unless it is possible to fuse 
them into a comprehensive financial report which will satisfy both groups. 
Such enterprises are: railroads, public utilities, banks, savings institutions 
and insurance companies. In all of these fields, the accounting principles 
and practices governing the record keeping and the preparation of financial 
statements are surrounded by a greater or smaller body of statutory enact- 
ments and regulations which are not always in accord with generally ac- 
cepted accounting principles. These regulated private enterprises must keep 
their records and compile their reports in a manner in which the statutes 
or the regulations of the administrative bodies created by statute to regu- 
late them decree that such records should be kept. These statutes and 
regulations have as their objective the presentation in these financial state- 
ments not of the interest of the proprietors or creditors of such enterprises, 
but of the general public. 

The difference between the statutory accounting requirements and the 
generally accepted accounting principles and practices among regulated 
companies is greatest in the insurance field. In the case of public utilities, 
railroads, or other regulated public service enterprises the interest of the 
public is to see that the public receives proper service at a rate fair to both 
the public and the investors in such regulated companies. The statutory 
requirements, therefore, are primarily concerned with the proper reflection 
in the records of such companies and in their reports of the costs of the 
equipment, of the operations and of the other expenses in relation to the 
income, etc. All of these requirements actually coincide with the require- 
ments of both owners and creditors who are also interested in the relation- 
ship of income to costs, profits, etc. The divergence between the two sets 
of accounting requirements, therefore, is not very great and reports predi- 
cated upon generally accepted accounting principles supplemented by 
special schedules reflecting the statutory requirements easily satisfy the 
requirements of all parties at interest with respect to proper presentation, 
disclosure, etc. 
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INSURANCE COMPANIES 


A different situation exists in the insurance field. Insurance companies 
are not necessarily organizations operated for profit: a large part of 
insurance business is transacted by mutual insurance companies which are 
cooperative organizations not-for-profit. But whether the organization 
is operating for profit or not for profit the insurance business in itself is 
of a nature where the public must be protected with respect to dealings 
with insurance companies over long periods of time. In the case of a 
public utility or a railroad the public interest is in maintaining the current 
service and rates on a proper basis. Should such service or rates become 
improper the state can take steps to correct the situation by withdrawing 
the franchise and permitting someone else to render service on a proper 
basis or by ordering refunds. In the insurance field the state must make 
sure that a number of years hence the insurance company will be in a 
position to carry out the obligations they assume from the public today 
because, if at such future time the companies are unable to carry them 
out, corrective measures by the state will not undo the harm done. Regula- 
tion and supervision therefore is much greater in the case of insurance 
companies than in any other regulated industry, and embraces not only 
the financial reporting but the day-to-day operations, pricing, product 
development, etc. 


STATUTORY INSURANCE ACCOUNTING PRINCIPLES AND PRACTICES 


Regulation of insurance companies in the area of accounting principles 
and procedures is concerned primarily with maintenance of solvency. The 
concept of solvency of an insurance company, however, is not the same as 
it is generally understood in business at large. The solvency of a business 
concern at large involves its ability to pay its obligations when they 
become due. Whether or not the capital of a business at large has been 
impaired is immaterial as regards its solvency; the fact that its assets are 
‘“frozen’”’ is also immaterial, as long as its liquid resources are sufficient to 
meet its obligations. In the case of an insurance company solvency means 
the ability to meet not only its obligations but also the requirements of 
the various statutes with respect to the composition of its assets and the 
maintenance of required minimum capital and surplus funds over and 
above the contractual liabilities and certain additional statutory reserves. 

For financial reporting purposes insurance companies are held to be 
accountable to the public to whom they offer their services in a way similar 
to that in which a fiduciary is held accountable to the beneficiaries or to 
the courts. The financial reporting requirements and the accounting prin- 
ciples and practices developed over the years through legislation and regula- 
tion thereunder have therefore largely drawn upon the general principles 
of fiduciary accounting. As a result the financial reports of insurance 
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companies, in contrast to those in business at large, instead of endeavoring 
to present the financial position of the companies as going concerns, 
present their position in many ways as though they were in the nature of 
bankrupt companies. It is important, of course, to qualify this statement 
by caution to the effect that the statements of insurance companies are not 
those of bankrupt concerns but are only in the nature of those required of 
bankrupt concerns. 
ADMITTED ASSETS 

The logic of this development lies in the fact that in so far as the 
public is concerned the going business value of an insurance company is 
immaterial. The interest of the public or the policyholders in an insurance 
company is in its immediate solvency, in its immediate ability to meet 
the policy obligations and in its ability to maintain such condition in the 
future. For this purpose statutory requirements and regulations provide 
that insurance companies may not invest their funds in any way other 
than that prescribed for them by the various statutes. These are directed 
towards an investment policy which will provide safety of principal and 
proper diversification of securities which will restrain an insurance com- 
pany from acquiring and accumulating frozen assets regardless of any 
other considerations with respect to receivables. The statutes permit in- 
surance companies to hold among their assets only obligations secured by 
collateral which would be legal investment for such companies or by 
policy obligations which the company may have to its policyholders. This 
is accomplished by the introduction of the concept of “‘admitted assets.” 
An admitted asset in an insurance company is an asset which a company 
may include in its balance sheet. The value of the asset may or may not 
be its cost since the intent of the statutes and regulations is to make the 
value of admitted assets the amount readily realizable in cash which could 
be used for the payment of policy and other obligations. All other assets 
which the company may acquire tn the course of business, even those which 
the statutes do not specifically prohibit it from acquiring, are assets not 
admitted. Assets not admitted, even those quite valuable in terms of a 
going concern, cannot be included among the admitted assets of an insur- 
ance company. In effect they must be charged off to surplus of the com- 
pany, thereby reducing the amount of its capital and surplus funds, which, 
as previously stated, may not be reduced below the minimum required by 
the statutes for solvency. 

Among such assets which are generally considered good and valuable 
assets in the financial reports of business at large but which are assets not 
admitted in insurance companies are: 

(1) Notes and accounts receivable not secured by collateral which 
would be a legal investment for an insurance company. It does 
not matter how good the signer of the note may be: it is an 
asset not admitted if not properly collateralized. 
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(2) Investments other than those which are legal investments, again 
regardless of how good and valuable they may be. In a number 
of states this includes the excess of legal investments over the 
maximum amount permitted to be invested in the type of 
security. 

(3) Any and all deferred charges or prepaid expenses. 

(4) All premiums receivable over ninety days due. 

In the valuation of admitted assets statutory rules and regulations also 
depart from some generally accepted accounting principles and practices. 
Generally, investments of businesses at large, other than those of financial 
institutions where the securities are the stock in trade, are carried in their 
balance sheets at cost. Where a substantial difference may exist between 
the cost and actual market value, the market value may be given in a foot- 
note as additional disclosure of a pertinent fact. Insurance companies on 
the other hand are required to show their securities in their balance sheets at 
values prescribed for them by the regulations of the supervisory authorities 
having jurisdiction. Except where it may conflict with specific statutes 
insurance companies generally are required to value their securities on a 
basis prescribed by the Committee on Valuation of Securities of the Na- 
tional Association of Insurance Commissioners. At the present time the 
rules of this committee are that all bonds which are not in default of 
principal or interest and are therefore held to be eligible for amortization, 
are to be carried at amortized values, meaning cost plus or minus the 
accrual of discount or amortization of premium. Those not eligible for 
amortization are to be carried at market value. Stocks must be carried 
at market values and such market values are determined annually as of the 
end of the year by the committee and published in a book of valuations. 
Generally they are the year-end market quotations. Mortgage loans are 
admitted assets only if first liens and may be valued at no more than a 
specified percentage of the appraised value of the.property pledged. Col- 
lateral loans may be valued at an amount not in excess of 90% of the 
market value of the collateral pledged. 

Real estate is generally permitted to be held as an admitted asset only 
for home office purposes or temporarily. for the period necessary for orderly 
liquidation where acquired as a result of foreclosure. It is generally 
required to be carried in the financial statements at cost less depreciation 
but in no event in excess of its appraised market value. Since the amount 
of investment in real estate is limited to a percentage of the total of 
admitted assets (generally 10%), the valuation of real estate also depends 
on the amount of such assets in each case. 


LIABILITIES AND RESERVES 
Just as the assets are restricted with reference to their nature and 
valuation, the liabilities of an insurance company must include certain 


[11] 











statutory amounts which would not be required of business concerns at 
large. Certain contingent liabilities which are not set up as liabilities on 
a balance sheet of a business concern at large must be included among the 
liabilities of an insurance company until such time as they are completely 
discharged, even when there is not even a remote possibility that payment 
may have to be made thereon. 

The principal statutory liabilities are: 


(1) 


(2) 


Special statutory loss reserves for losses resulting from bodily 
injury liability, workmen’s compensation, fidelity and surety, 
and credit insurance. These statutory reserves are in addition to 
the actual estimated liability on outstanding claims in these 
lines of insurance determined in the usual manner in the course 
of adjustment and settlement. These special statutory addi- 
tional reserves, however, are required only where the total esti- 
mated liability provided by the company is less than the 
minimums established by statute or regulations, calculated on 
the basis of the premiums written by the company in the 
respective lines. These minimums are based on average loss 
ratios, or costs of claims in relation to the premiums, developed 
through the statistical analysis of the operating statements of 
all companies. These special additional reserves must be carried 
for a period of time which experience indicates is the average 
period required to liquidate all or the majority of outstanding 
claims in the respective lines. The purpose of this requirement 
is to discourage companies from being over-optimistic in the 
estimate of their liability for unsettled claims and in this man- 
ner to protect the policyholders and the public by assuring the 
availability of the funds for the payments of claims when they 
are settled. 

Special reserves for unathorized reinsurance. This reserve repre- 
sents the liability for the unearned premiums or unpaid losses 
which is assumed from one insurance company by another in- 
surance company, the latter company, however, not being . 
authorized and, therefore, supervised by the state of domicile 
of the company ceding the reinsurance. This requirement is 
for the protection of the public from reinsurance with com- 
panies which are not under the supervision of the appropriate 
authorities. It results from the fact that reinsurance between 
two insurance companies is not binding on the policyholders 
and that the claims of the policyholders are against the company 
which issued the policies and only secondarily against the 
company which reinsured them. 


INCOME 


The restrictions on the admissibility of assets and their valuation and 
the requirement for the inclusion of certain contingent liabilities in the bal- 
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ance sheets of insurance companies result in substantial differences in the 
principles underlying the preparation of income statements of insurance 
companies from those of businesses at large. The changes in assets not 
admitted or in statutory or contingent liabilities since 1950 are required 
to be charged or credited to surplus and no longer affect income. The pro- 
hibition against accrual of deferred expenses or prepaid charges, however, 
produces a situation where statutory income statements of insurance com- 
panies present results materially different from those which would be 
presented on the basis of generally accepted accounting principles. From 
the standpoint of the public interest, statutory earning statements of 
insurance companies are more informative than those which would be 
prepared on the basis of generally accepted accounting principles because 
they completely eliminate from the concept of earned income those items 
which will not be readily available or realizable for the payment of policy 
obligations. The principal such item is the prepayment of acquisition 
and other costs incurred in connection with policies issued. These costs 
are incurred at the inception of each policy and must be charged to expense 
even though no income is realized from such policies except ratably over 
the term of the policies even though policy terms extend over annual and 
frequently as high as five year periods. Obviously this departure may 
make a great deal of difference. On the other hand, there is very little 
argument with the fact that the policy holder should not have to look 
for payment of his policy claims or refunds of his unearned premium to 
the funds held by the agents or brokers who owe the company commission 
refunds on the unexpired policies. 


SURPLUS 
The presentation in the financial statements of insurance companies 
of its capital funds is, of course, also materially different from that required 
under generally accepted accounting principles: 

(1) All of the assets not admitted are charged off against surplus 
funds. 

(2) All provisions for the statutory liabilities similarly reduce 
such surplus funds. 

(3) The unrealized appreciation on securities is credited to surplus 
as of this date. The statutes and regulations have not formu- 
lated any requirement for the provision of appropriate Federal 
income taxes which would be paid when such appreciation is 
realized. 

(4) No special distinction is required under the statutory methods 
to be made between surplus funds paid in and those earned from 
operations. 

ANNUAL STATEMENT 
The insurance statutes of all states require every insurance company 
licensed to do business in the state to file at least annually, and in some 
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states semi-annually, with the insurance department or other designated 
authority a comprehensive annual statement reporting its financial position 
and results of its operations and other supplementary data of a financial 
nature, verified under oath of the responsible officers of the company. 
These statements are public documents and are published in various detail 
in a number of publications. The form of this statement, generally known 
as the “convention form of annual statement’’, has been developed and is 
being constantly refined by the Blanks Committee of the National Associ- 
ation of Insurance Commissioners. Except where specific statutes of the 
various states conflict with the requirements of this form, all annual 
statements filed by insurance companies must be in this form. Where 
there is some conflict the insurance departments usually require supple- 
mentary schedules in addition to the standard form of annual statement 
which satisfy such special statutory requirements. 

Preparation of these annual statements is governed by uniform ac- 
counting instructions and the examiners’ manual, which are prepared and 
are under the supervision of the Blanks Committee and the Committee on 
Examinations of the National Association of Insurance Commissioners. 
These uniform instructions and the examiners’ manual actually represent 
a compilation of the principles and the rules of insurance accounting prac- 
tice and govern not only the preparation of the statements but also the 
general methods of record keeping, etc. While there is no statutory pro- 
vision or regulation which requires companies to keep their records in any 
specific manner, the fact that they are all required to prepare uniform 
statements based on uniform principles and standards makes it impractical 
to maintain the records in any manner other than that which facilitates 
the preparation of such statements. Therefore, the books and records of 
insurance companies are not kept on the same basis as those of business 
concerns at large. While the statements are prepared on what is essentially 
accrual basis, the records for convenience are kept on a modified cash basis 
with all accruals being recorded only in subsidiary records which are inven- 
toried at statement periods for the purpose of preparing the required annual 
or interim statements. 

In a great many states, probably the majority, in addition to the 
requirement for the filing of a sworn uniform annual statement statutes 
have been enacted which prohibit insurance companies from publishing 
financial statements which differ from those they have filed with the 
insurance departments of such states. Most of these statutes refer specifical- 
ly to the publication of balance sheets and the totals of admitted assets 
and surplus to policyholders (the total capital and surplus). They do 
not prohibit the company from expanding the contents of the financial 
statements beyond the figures contained in the annual statement by in- 
cluding supplementary exhibits and schedules in reports published for the 
benefit of their stockholders or members. The basic statements, the balance 


[14] 








sheet and the income statement published must be based on statutory 
requirements and show the same admitted assets and surplus as the annual 
statement filed with the insurance departments. 

The annual statement is a document which consists of 35 pages of 
exhibits and schedules. The balance sheet, the income statement, and the 
statement of surplus are presented on the first three pages, followed by a 
series of supporting schedules and a comprehensive questionnaire. These 
supporting schedules break down the premium writings, the loss payments, 
unearned premium calculations and the loss reserve provisions, both case 
basis and statutory, in detail by lines of coverage. They also show the 
details of the calculation of the special statutory reserves and the develop- 
ment of loss reserves for the purpose of indicating whether or not proper 
reserves have been carried by the company in the past, etc. The various 
schedules dealing with assets itemize the investments and show their cost, 
their market value, the income received, etc. In effect, the annual statement 
is in a way a comprehensive set of working papers which enable the in- 
surance departments to study the finanical position of the company and to 
obtain a fair idea of the authenticity and reliability of the figures presented 
without making annual field examinations of the companies. A properly 
trained examiner by careful study of these annual statements can obtain 
a fair idea of the condition of the company and determine whether or not 
further examination into its affairs and records may be necessary. 


STOCKHOLDERS’ VS. POLICYHOLDERS’ STATEMENTS 


Because these annual statements are directed entirely to the presenta- 
tion of the interest of the policy holders in the company, and are prepared 
on the basis of the statutory accounting principles, they do not reflect 
the financial position of the insurance company and the results of its 
operations in a manner which would enlighten the stockholders of a com- 
pany as to the value of their investment and the earnings thereon. For 
this purpose it is necessary to prepare supplementary schedules and make 
other calculations. This, of course, is not necessary in the case of mutual 
insurance companies because in such companies there is no proprietory 
interest in the same sense as in stock insurance companies. The owners of 
a mutual insurance company being the policyholders, and then only while 
their policies are in effect, the two interests merge and the presentation 
from the policyholders’ viewpoint, which is the statutory statement, is 
sufficient to satisfy their requirements. Their interest is only whether or 
not the company is statutorily solvent and will continue in the same 
condition in the light of the trends indicated by the statutory operating 
results. They are further interested in what the company may be able to 
refund to them in the way of policyholders’ dividends out of the premium 
deposits they have paid to the company (wherever the premiums are not 
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discounted in advance) which is dependent of the statutory earnings of 
the company. To a stockholder of a stock insurance company, on the 
other hand, it is essential to know the value of the company as a going 
concern. This means that the balance sheet must be restated to include 
therein all of the assets not admitted which have been eliminated from 
statutory statements; to eliminate therefrom all of the statutory liabilities 
not necessary for the liquidation of existing indebtedness; to make pro- 
vision for Federal income taxes which may be payable but have not been 
provided for both with respect to the unrealized capital gains taken up as 
assets as well as with respect to the prepaid acquisition costs or equities 
in the unearned premiums, as they are known in insurance parlance, when 
such equities are realized. In the statement of income, appropriate adjust- 
ment must be made to restore to income the prepayments made during 
the period on account of premiums written and not yet earned or by 
eliminating from income the prepayments previously made and recaptured 
during the current period through the expiration of policies which were 
not renewed. 

Thus restated the balance sheet and the income statements become 
financial statements prepared on the basis of generally accepted accounting 
principles which present the financial position of the insurance company 
as a going concern and the results of its operations from the viewpoint 
of the stockholders. Insurance analysts must resort to this type of restate- 
ment of the available published data on the financial condition of stock 
insurance companies in their studies of the values of insurance stocks. The 
Securities and Exchange Commission has developed a set of rules for 
reporting the financial position of insurance companies as a part of the 
registration statements of companies seeking to sell their stock to the public 
which recognize the foregoing facts and are framed in such a way as to 
present both the statutory statements as well as the company’s financial 
position and results of operations on the basis of generally accepted 
accounting principles. 

An illustration may assist in more clearly presenting the magnitude 
and importance of this problem. Let us take an insurance company with 
a capital and surplus of two million dollars starting in business on Janu- 
ary 1 of a given year. Let us further asume that the capital is one million 
dollars and the surplus is one million dollars. Let us also assume this 
company spent $300,000 in organization expenses before it commenced 
doing business; that its cost of acquiring business is 25%; and that its 
loss and loss expense ratio is 60%. And last let us assume that this 
company, starting on January 1 writes $3,000,000 of annual premiums 
by the end of its first year. Of this $3,000,000, it will have received 
from their agents and brokers the difference between the total premiums 
charged and the commission of 25%, or $2,250,000. The unearned 
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premium reserve on $3,000,000 of premiums written at the end of the 
first year would probably amount to at least $1,500,000 (on the assump- 
tion that the business was written evenly through the entire year) and 
the losses and loss expenses incurred would amount to $900,000. This 
makes a total charge against the $3,000,000 of premium income of 
$3,150,000 as follows: 


Unearned premiums . . . .. . . . .~ $1,500,000 


Incurred losses 2 RRR a te he 900,000 
Ceara 2 5 ie 9 a eae I hg ly a 750,000 
ji a a eS 


On the assumption that the company was able to keep its expenses 
down to 10% of the premiums written, it will have spent in overhead 
$300,000. Thus at the end of the first year of operations this company 
would have found that its surplus was reduced by $750,000 as follows: 


Statutory loss from operations . . . . . . $450,000 
Creammeion expeme 4. 6s k's eS 300,000 
Total charges to surplus . . . . . . . $750,000 


This leaves a surplus balance of only $250,000. If the company 
writes during the second year $4,000,000 of premiums, meaning that it 
renews the $3,000,000 written during the first year and writes $1,000,000 
in new premiums, the situation at the end of the second year will be 
somewhat as follows: 


Statutory loss from operations . . . . . . $150,000 
Statutory loss on new business written . . . . 150,000 
i. Oe a cee eee ae 0 


In other words by the end of the second year the company has still 
only $250,000 of statutory surplus left plus whatever investment return 
it may have earned during these two years on the capital and reserve funds 
invested, which probably could not exceed $100,000. 

When restated on the basis of generally accepted accounting principles, 
here is what the picture would be. 

End of Ist Year 


Loss from operations . ... . . . . $ 75,000 
ee. ys ee a ae ee a Oe eae nn 


End of 2nd Year 
Profit from operations: 


Before provision for Federal income taxes 175,000 
After provision for Federal income taxes . 125,000 
Surplus 750,000 
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The importance of making this information available to the stock- 
holders or prospective stockholders requires no further elaboration. 

The problem of presenting the financial position of insurance com- 
panies from the stockholders’ viewpoint as distinguished from the statu- 
tory statements which present the policyholders’ viewpoint was first 
recognized by Alfred M. Best Company, publishers of financial reports 
on insurance companies. For these reports Alfred M. Best Company 
developed a calculation known as “liquidating value of stock’’ which 
gave recognition to some of the major items of difference. However, 
they did that only on a uniform average basis without regard to the 
particular experience and requirements of the company involved. This was 
the best that could be-done when dealing with published figures exclusive- 
ly in an attempt to present the financial condition of all companies on a 
comparative basis. This calculation of liquidating values gained general 
acceptance among insurance specialists. It is, however, wholly inadequate 
for the purpose of determining the true financial condition of a particular 
company and evaluation of its stock and investment possibilities. The 
Securities and Exchange Commission after it was established in 1934 
was confronted with this problem when the first registration statement 
of an insurance company was presented to it. The few accounting firms 
who were involved in audits of insurance companies also recognized the 
problem. It was not, however, until after the last war, when the expansion 
of the economy compelled a great many insurance companies to seek 
public financing, that the accounting implications of this problem began to 
be explored on a more than incidental basis. The Securities and Exchange 
Commission formulated its rules for the filing of statements of insurance 
companies and in cooperation with the public accounting firms involved 
gradually developed more or less satisfactory methods of presentation. 
Insurance analysts employed by the various investment houses, whose 
activity in marketing insurance securities was constantly increasing, became 
aware of the accounting implications of the statutory presentation of the 
financial position of insurance companies and were seeking enlightment 
and methods of adequate presentation. 

Under the prodding of all of these forces a few companies, among 
those who publish stockholders’ reports in addition to their statutory 
annual statements, incorporated in such reports additional data pointing 
up the difference between the statutory financial picture and that on the 
basis of generally accepted accounting principles. 

Finally, two years ago the American Institute of Certified Public Ac- 
countants created a committee to deal with this problem and to develop 
appropriate methods of presentation of the financial position of insurance 
companies in addition to those required by statute. This committee is 
still in the process of working out this problem. 

The solution of this problem is of urgent importance. The number 
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of insurance stocks now being actively traded in has been growing by 
leaps and bounds and the total public investment in the insurance industry 
has reached tremendous proportions. The bulk of such stock is still sold 
either privately or intra-state so that the Securities and Exchange Com- 
mission has no jurisdiction and the rules of disclosure and presentation 
required by the Securities and Exchange Commission are not invoked. In 
a great many states the sale of insurance stocks is supervised only by the 
insurance department. In others it is subject to registration with the 
Blue Sky commissions. Not many Blue Sky commissions are equipped 
to promulgate appropriate standards of financial reporting for insurance 
company registrations or to review same properly. On the other hand, the 
insurance departments, being traditionally concerned only with the statu- 
tory presentation, generally do not require any additional data in those 
cases where they have the sole jurisdiction. 

Ultimate solution will probably require appropriate legislation which 
would direct the insurance departments to provide for the necessary report- 
ing and publication of data of importance to stockholders along with 
that now required for the benefit of policyholders. This can be done by 
appropriate amendment of the Annual Statement to incorporate therein 
the required additional data for stock companies. In the meantime action 
by the National Association of Insurance Commissioners, and particularly 
by its Blanks Committee, could develop the basis and form of these 
amendments. 

The process of working out these details would be greatly assisted 
by cooperation between the technical staffs of the Blanks Committee of 
the National Association of Insurance Commissioners and the other groups 
interested: the Committee on Insurance Accounting of the American Insti- 
tute of Certified Public Accountants and the accounting staff of the 
Securities and Exchange Commission. These three groups in cooperation 
with a joint industry accounting committee could no doubt produce, 
within a shorter period of time and on a much more comprehensive 
basis, the necessary amendments to the existing statutory statements which 
would best satisfy the requirements of the various groups interested in 
financial reporting of insurance companies. Working separately within 
the framework of their own sectional viewpoints and without thorough 
knowledge and understanding of the requirements of the other groups, 
they cannot be expected to produce separately amendments which would 
be acceptable to all. 

There is sound precedent for this type of cooperative effort. Generally 
accepted accounting principles developed over the last half century are 
actually a result of cooperation between various interested groups. Out of 
similar cooperative effort among the groups involved in the insurance field 
no doubt would come a set of generally accepted insurance accounting 
principles which would benefit the policy-holding and the investing public 
and will also facilitate the management of the insurance companies. 

[19] 








Get the Facts 


By Myron H. BURNETT* 


hy IS MY PURPOSE to recall to your mind the im- 
portance of applying a principle that was drilled into us in law school, 
and it is drilled into every adjuster by his supervisor—Get the Facts. 

To make a satisfactory income from trial work, either for the plaintiff 
or for the defense, it is necessary to handle a volume. In our eagerness to 
handle that volume, we are too often tempted to prepare for trial in our 
office. The adjuster has personally seen all witnesses and has furnished us 
their written statements which quite often contain most favorable con- 
clusions and opinions, but are lacking in factual details. The client is 
under an obligation to cooperate in the preparation and trial of the law 
suit, so he must come to the office and tell us his version of the facts of the 
case. We can reach many of the witnesses by telephone, and discuss with 
them the facts concerning which they will testify. So we make a rapid 
fire pre-trial preparation, which we hope will put us in shape to win for 
our side. 

In this sort of a pre-trial investigation, it is very easy to be misled by 
the assurance of a favorable witness; for instance, he may state that our 
client was traveling at a moderate rate of speed, or the normal rate of 
speed for that street or highway. Upon further questioning the witness 
may tell you that he would estimate your client’s speed at 55 miles per 
hour. His conclusion that your client was traveling at a moderate or 
normal speed is fine, but his exact estimate of that speed at 55 miles per 
hour may lose your case for you; especially, when it is shown that your 
client passed a 45 miles per hour speed limit sign within a hundred yards 
of the point of collision. Such a conclusion of the witness would lead you 
to expect a verdict favorable to your client, but the facts which that witness 
may give in support of his conclusion would require a verdict against 
your client. 

From my own experience, I can give an excellent example of how 
absolutely misleading and unreliable the conclusions of a witness can be. 
In a town of less than seven thousand population, we were picking a jury. 
My client was the defendant, a house mover. He was accused of negligently 
blocking the street with a 60 foot steel beam weighing about two tons 
which he had placed across the street in the process of pulling the beam 


* Attorney, Denver, Colorado. Based upon a recent address made before the Colorado 
Bar Association. 
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under a house which was to be moved. The plaintiff drove down the street 
in broad da;light and ran into the beam. As a result of the collision, 
plaintiff suffered damage to his car and a broken leg. On voir dire exami- 
nation of the jury panel, plaintiff's attorney asked No. 13 juror if she had 
any knowledge of the facts of the accident. Her response went something 
like this: 


“T certainly do know about the accident. Why, I saw that I-beam 
less than five minutes before it happened, and it was a terrible trap. 
I live next door to the plaintiff and he told me ail about it, and I 
have seen how badly hurt he was, and I think he is entitled to be 
paid.”’ 


For some reason, plaintiff's attorney did not challenge this juror. As 
soon as plaintiff passed the jury for cause, I questioned this prospective 
juror as to where she was when she saw the I-beam. It developed that she 
had driven her car across the blocked street over a half block from the point 
of accident. Did she have any trouble seeing the beam? 

“‘Heavens, no, anybody could have seen it.” 

Would it have been possible for a person of normal vision to have seen 
it for a distance of as much as two hundred feet? “If a person wasn’t 
blind, he could have seen it from a distance of half a mile.” 

The juror was promptly excused by the court to appear as the star 
witness for the defense. She was convinced that plaintiff should recover, 
and frankly said so. However, the facts upon which she based her con- 
clusions were sufficient to convince a jury, selected from the same panel of 
which she had been a member, that the plaintiff was guilty of contributory 
negligence. 

I do not recommend that you wait until the trial to find your witnesses 
on the jury panel; but I do say that regardless of where you find a witness, 
do not accept his opinions and conclusions as being anything more than 
an indication that the witness is friendly or unfriendly to your client. No 
matter how eager a witness is to testify on behalf of your client, before 
you put him on the witness stand and subject him to cross-examination, 
you should cross-examine him yourself. 

There is no better place to get the facts of an accident than at the scene 
of the accident. First, take your client to the accident scene. Have him 
trace his movements leading up to the moment of accident. Question 
him there at the scene of the accident as to the factual details. You, as his 
attorney, can gain a much better understanding of your case in this man- 
ner. Your client, while relating the facts to you at the scene, can see how 
ridiculous some of his statements are. I assure you that if you will take 
this time with your client at the scene of the accident, he will be a much 
more convincing witness in the courtroom, and you will be much more 
effective in presenting his case to the court and to the jury. 


[21] 








If it is a traffic accident, the investigating officer will usually go to the 
scene with you if you request him to do so. Go over the facts which he 
has recorded on his report, and let him explain them there at the scene, 
where you can see what each fact and each measurement means. Invariably, 
you will find that the officer can give you much information at the scene 
of the accident which he did not include in his report. Whether this 
information is favorable or unfavorable, you are better off to have it 
before you hear it from the witness stand. Also, you must remember that 
the adjuster who furnished you a copy of the officer’s report, is working 
under pressure to keep up his daily volume of work, and he probably did 
not have time to visit the scene of accident with the officer. 

Many of your key witnesses will live close to the scene of the accident 
and will be glad to re-visit the scene and explain what they saw. Be sure 
to have that witness place himself in the exact position he was at the time 
he saw the events leading up to the accident. Then while he is in that 
position, question him as to what he saw. If you will follow this pro- 
cedure, the witness will have more confidence in his story, and he will be 
much more convincing from the witness stand. But more important, it 
will not develop in the trial that your witness was looking through a 
brick wall, over a hill or around a corner to have seen the facts which he 
relates. 

We all know that a trial lawyer should spend many hours outside of 
the courtroom for every hour in actual trial. Reading cases in the library 
cannot help your client, unless you arrange to present the facts to fit the 
rules of law followed in those cases. It will take time and patience to 
prepare the factual presentation, as suggested. But the hours you spend 
at the scene of the accident with the witnesses who will relate the facts are 
the most valuable hours you can spend for your client. Following this 
method of digging out all the facts, you will not try as many cases; but 
the cases you try will come out more nearly as you have predicted to your 
client. Your clients will be happier, and there is nothing more satisfying 
than happy clients. 
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Trends in Liability: 
Family Responsibility in Tort 
By ROBERT M. SUMMITT * 


LIABILITY OF WIFE 


Ac COMMON LAW, an unmarried woman held gen- 
erally the same status as a man in regard to tort liability. Upon marriage, 
a woman came under special rules. Marriage did not impose upon the 
wife liability for her husband’s wrongs at common law. It is true that 
since the enactment of married woman’s emancipation statutes, enabling 
the wife to own and control property, she may employ agents and servants. 
Consequently, she may be vicariously liable for the torts of such servants 
or agents under modern law. If the wife today permits her husband to 
act for her, she may be liable for his torts committed. This is not 
predicated upon the marital relation, even though the courts may be more 
prone to find the existence of such an agency when the husband acts for 
his wife than when the wife is charged with the responsibility for the acts 
of a third person. 

At common law the married woman was generally liable for her pure 
torts, i.e., torts not connected with a contractual undertaking. As to con- 
tractual undertakings she was granted immunity. With the conferring of 
Capacity to contract upon married women, this immunity has largely dis- 
appeared. 

At common law, if the married woman committed a tort in the 
presence of her husband, it was presumed that her act was a result of his 
coercion. In such cases liability rested upon the husband and the wife 
was exonerated unless the husband rebutted the presumption of coercion. 
In the latter event, both husband and wife were liable. 

In modern law, while coercion by her husband is still a defense to a 
married woman, the presumption of its existence has been greatly weakened 
and not infrequently the burden is cast upon her to prove that she acted as 
a result of coercion. 

The majority rule, then, is that the married woman has neither greater 
nor less responsibility than any other person with a few special exceptions, 
largely confined to the law of automobiles. She is not liable for the torts 
of her husband, or of other members of the family, in the absence of a 
showing of agency, or unless she herself in some manner participates in 
such torts or ratifies them so as to be deemed a tortfeasor herself. 





*Member of Cunningham, Crutchfield & Summitt, Chattanooga, Tennessee. 
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LIABILITY OF HUSBAND 


At common law broad liability was placed upon the husband. The 
wife could not sue in her own name, consequently, the husband was 
normally a necessary party. 

The extent to which this common law liability has been removed by 
modern legislation varies considerably from state to state. A large number 
of states have relieved the husband by statute. In others the statutes have 
only partially removed such liability and in others no specific mention is 
made of the subject. Tennessee statutes do not mention the husband's 
liability. Local courts give the construction to the married woman's 
emancipation statutes. 

The majority of courts have held that the removal of the disability of 
coverture has extinguished all necessity for holding the husband liable for 
his wife’s torts. Some courts hold that the emancipation statutes apply 
only to the wife’s separate property; otherwise, the husband remains liable 
for his wife’s wrongs. 

The general trend in tort law, then, may definitely be said to be toward 
the removal of liability of either spouse for tortious conduct of the other 
spouse, based solely upon the marital relationship. If the wife acts 
in concert with the husband, or as a joint tortfeasor, or engages in a joint 
enterprise, the husband would be held liable for her wrong. 

The rules of respondeat superior are applicable to the conduct of hus- 
band and wife, and the husband may be liable for wife’s torts if he 
permits her to act as his servant. 

Liability under the foregoing theories is not peculiar to the domestic 
relations of the parties, but must rest upon the proof of a legal relationship 
other than marriage. Marriage itself would not properly seem to be an 
independent basis of tort liability. 


LIABILITY OF PARENTS 


At common law parents were not liable for the torts of their children 
merely because of the family relationship. This is still the general rule, 
except as modified by statute or assumed by parents. 

Parents may be held liable for a tort committed by a child upon some 
other theory than mere blood relationship. There is liability if an agency 
or a master-servant status can be found. Also, if the parent entrusts to a 
child a highly dangerous instrumentality, or if he entrusts an instrument to 
a child whom he knows is unable to properly handle it. In all these cases, 
liability rests upon the parent’s own conduct, not that of the child. Family 
relationship is important as a matter of proof, but it is not itself generally 
regarded as a basis of liability. Liability, if found, will be rested upon the 
reasonableness or unreasonableness of the parent’s own conduct or agency 
and not upon the fact that the child dwelt in the home or was supported 
by them. 


[ 24] 








In most cases the plaintiff has sought judgment against the father. 
However, the mother may be held for negligence in not preventing danger- 
ous conduct by her child. Interesting problems exist as to whether the 
negligence of one parent in not anticipating or preventing injury inflicted 
by the child might be imputed to the other parent. There are several cases 
holding that in an action against third persons for injury or death of a 
child, one parent may be barred by the contributory negligence of the 
other! If such holdings be sound, it would seem to be but one step further 
for one parent to be held liable for negligence of the other in failing to 
prevent a tortious conduct by the child. Such liability might result, 
particularly, in states whose statutes make parents joint guardians of their 
children. It may be that homeowners’ liability insurance will afford ade- 
quate remedy to injured plaintiffs, and that the vicarious liability of one 
parent for the negligence of the other may not be developed to any 
appreciable extent. 

LIABILITY OF CHILD 


It is elementary that a child is liable for his own torts. There are 
certain limits to the liability of a child which require malicious intent, and 
there are special standards of conduct for determining negligence or con- 
tributory negligence of children. Within these limitations, however, tort 
law imposes responsibility upon the child for his own conduct, as upon the 
adult. It does not, however, impute to the child any negligence or other 
fault on the part of his parent, guardian or custodian. Minors are ordin- 
arily not liable for torts of their parents or other members of the family, 
due to the fact that the minor child does not employ agents or servants. 
If it could be shown that the child did employ agents or servants, he might 
be held vicariously liable for their conduct. However, a minor usually 
denies the contractual relationship of principal and agent and is normally 
not held liable for torts of parents. It is possible for the child to be a joint 
tortfeasor with a parent. 

An adult child, of course, is fully responsible for his own conduct 
but not for the conduct of his parents except for some other relationship 
than family ties. 


AUTOMOBILE STATUTES AND DECISIONS 


The advent of the automobile created many social and economic prob- 
lems, and these were accompanied by perplexing legal problems involving 
the adaptation of rules of tort liability to a changing society. In tracing 
the trends and currents of tort law in any area, one finds eddies and cross- 
currents, but this is particularly true in the area of family responsibility 
for the use of automobiles. In the early days liability insurance was not 
generally extended to anyone other than the owner. Since the owner was 
presumably better able to pay damages than the driver, new statutes and 


new decisions were developed. 
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Today, liability of the owner is controlled by statute to a large degree. 
In many states, the owner is absolutely liable for the use of his automobile 
with his permission, whether family or not. In other states, statutes have 
been enacted where proof of registered ownership gives rise to presumption 
that the owner consented to the use of the car and that it was being used on 
his business. These statutes are not particularly concerned with a family 
relationship. 

In the field of family responsibility, many statutes have been enacted. 
Generally these statutes require some adult to sign the application for a 
driving permit of the minor and therby accept full liability. 

While statutes requiring liability insurance or financial responsibility 
have been passed to alleviate the social and legal problems due to the auto- 
mobile, these were not available to the early days. The courts themselves 
stepped into the breach and enunciated the “‘family purpose’’ doctrine. 
The courts refused to hold the owner strictly liable on the theory that the 
automobile was a “‘dangerous instrumentality’. Through the “family 
purpose”’ doctrine, however, the courts did impose liability upon the par- 
ent who permitted a member of his immediate family to use an automobile 
which he maintained for his pleasure and entertainment of the family. 

The ‘family purpose’ doctrine is highly debatable. It was brought 
about by the automobile and has been confined to the immediate members 
of the household. It has not been applied beyond the field of motor 
vehicles. It is doubtful that the doctrine will be accepted in states where 
it has not been considered. Since there has been much legislation passed 
in this area, it is believed that the “family purpose’’ doctrine will decline. 

The decline of the doctrine is not only because of legislation in this 
field but also due to the development of automobile liability insurance. 
Where the coverage includes the ‘“‘omnibus’’ clause, there is no need for 
the family purpose doctrine. 


CONCLUSION 


The trend generally has been to relieve one member of the family from 
liability for wrongs of other members, due to family relationship. Legis- 
lation is broadening the liability of the owners of motor vehicles, both 
within and without the family, and in this field social policy may ulti- 
mately require development of strict liability comparable to workmen’s 
compensation statutes. It is felt that possibly the courts cut across general 
rules of tort liability and extended, perhaps unjustifiably, normal rules of 
agency and bailment in their experimentation with social justice. 

The necessity for personal liability under the ‘‘family purpose’’ doc- 
trine has decreased, both as a result of specific legislation and as a result of 
general use of liability insurance with broad coverage. There is little doubt 
that the use of liability insurance has been effective in the past in bringing 
about changes in rules of tort law in other areas, as charitable immunity 
and intra-family immunity. The widespread use of automobile and home- 
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owners’ liability insurance may prevent the undesirable extension of 
family liability. 
LIABILITY OF DONOR OF AUTOMOBILE TO THIRD 
PERSONS INJURED BY INCOMPETENT DONEE 


The defendant’s father bought an automobile for his son upon the 
latter’s discharge from two years service in the Army. Prior to son’s entry 
into service, he was a reckless, incompetent driver and allegedly addicted 
to drinking, which facts should have been known to the father. Four 
months after purchase of the car, the son, driving while drunk, injured 
the plaintiff in a collision under circumstances which warranted the jury 
finding the son guilty of reckless and drunken driving. The jury further 
found that the father was guilty of negligence in supplying the son with 
a car. The son did not appeal. On appeal of the father, held: reversed. 
The son was the owner of the automobile and the one who buys an 
automobile for another, transferring to him control and ownership is 
not liable for negligent acts of new owner, even though such acts were 
reasonably foreseeable.* 

In the Kentucky case of Estes v. Gibson,” by a four to three decision, 
the Court imposed no liability on a mother who bought an automobile 
for her adult son when the son ran into a gasoline pump and injured 
nearby pedestrians, even though the mother knew her son was an habitual 
drunkard and drug addict. 

An Alabama case, Shipp v. Davis,* placed no liability on a father 
who bought a car for his adult son, when the son injured the plaintiff 
in an accident. However, in that case it was not alleged that the son was 
an habitual drunkard, but only that he sometimes drank to excess and that 
this fact was known to the father. New York is the only other jurisdiction 
which has considered the point, and it appears that the Tennessee Court 
in the Brown case may have misinterpreted the present status of the New 
York Law. In Golembe v. Blumberg,* a New York court held that a 
father could be liable where he bought an automobile for his epileptic son 
when the son lost control of his car during a seizure and injured the 
plaintiff passenger therein. Shortly afterward in Bugle v. McMahon,* 
the rule of the Golembe case was followed in a trial court decision in the 
same department where a father was held liable when the plaintiff was 
injured by an automobile which was purchased for a son, a known 
drunkard. This latter case was reversed on a technical point of pleading. 
New York, then, sticks to the following rule: that a father is liable for 
giving an automobile to his son when the father has reason to know that 


* Brown v. Harkleroad, 287 S.W. 2d 92 (Tenn. Appeals, 1955). 
2257 S.W. 2d 605, 36 A.L.R. 2d 729 (Ky. 1953). 
*141 So. 366 (Ala. 1932). 
*27 N.Y. S. 2d 692 (1941). 
©37 N.Y. S. 2d 540 (1942). 
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the son is not a fit driver, and the accident results from such unfitness, 
even though an adult and a fully emancipated donee is involved. 


The fact that Blashfield’s Encyclopedia of Automobile Law, Section 
3096, is relied upon and quoted from by the Tennessee court in the Brown 
case in upholding its present decision is important. This is true, yet Section 
3096 cites a Utica City Court case as giving the present New York law 
without even mentioning the Golembe and Bugle cases. It is puzzling 
that Blashfield should overlook the pertinence of these two New York 
cases in regard to the point set forth in Section 3096, since he was aware 
of the decision; the Golembe case being cited in Section 2924 for the 
proposition that a lender of an automobile to an incompetent would be 
liable—but the Golembe case was definitely one involving a gift and not 
a loan; the Bugle case was cited in Section 5977, in support of the propo- 
sition that the plaintiff must allege as well as prove that the defendant’s 
negligence was the proximate cause of the injury or damage. While it is 
true that the Bugle case supports that contention it seems that the case 
should certainly be noted in Section 3096 as being contrary to the rule of 
law set forth therein. 

‘The court in the Tennessee case seemed to predicate its decision almost 
entirely on the single factor of ownership being in the son at the time of 
the injury to the plaintiff. This is best illustrated by the following 
language from the Shipp decision, which was quoted in the principal case: 


“While in the hands of incompetent driver an automobile may be- 
come a dangerous machine and a menace to others, if it should be held 
that an automobile could not, without assuming liability for driving, 
be sold or given to a person not having sufficient knowledge or 
training to drive the car, it would be carrying the doctrine of con- 
current liability far beyond any decision coming to our knowledge. 
Whether by gift or a sale when an automobile is placed in the pos- 
session and control of a person, such transfer passes the title to the 
buyer or donee and thereafter the responsibility for its operation 
rests with such buyer or donee.” 


If mere transfer of ownership or title is to be the crucial test of liabil- 
ity, there may be some conflict between the Tennessee decision and the 
Restatement of the Law of Torts Section 390, b, where it is said: 


“One who supplies a chattel for the use of another who knows its 
exact character and condition is not entitled to assume that the other 

will use it safely if the supplier knows, or from facts known to 
him should know that such other is likely to use it dangerously, as 
where the other belongs to a class which is notoriously incompetent 
to use the chattel safely . . . or the supplier knows that the other 
has on other occasions so acted that the supplier should realize that 
the chattel is likely to be dangerously used.” 
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The Brown case might come within the above language, since facts 
brought out at the trial show that the son, prior to entry into service, had 
wrecked two or three vehicles belonging to his father with damages of 
about $12,000.00; his driver’s license had been revoked once; he had 
been arrested though not convicted of driving while drunk; and the father 
had had to sign the statement that the son would not drive the family car 
in order to get insurance renewed. 

In support of the Restatement view is the basic principal of tort law 
that a defendant is negligent and liable to a plaintiff for results of acts 
which a reasonably prudent man should foresee would create an unreason- 
able risk of danger to a person in the plaintiff’s position. Nor does liabil- 
ity end when an intervening independent negligent act of a third person 
occurs, if it was reasonably foreseeable by the defendant in view of the 
situation he established. 

It may be, however, that the Restatement rule could have been used 
in support of the Brown decision by emphasis on the circumstances that 
young Brown’s life in the Army may have changed his habits, and that for 
28 months prior to this accident he had been accident free. Such facts 
might reasonably lead the father to believe that his son was no longer 
addicted to excessive drinking or its necessary sequel, dangerous driving. 
However, the court chose to emphasize the view advanced in the Estes 
case that the law as set forth in the Restatement of Torts should not be 
applied in cases where the ownership is transferred. In support of this 
view it was stated in the Estes case that “the illustrations accompanying 
the rule are confined to cases of agency and bailment as by permitting the 
use of, lending, or hiring an automobile or other potentially or inherently 
dangerous instrumentality. These various explanatory illustrations show 
the broad and abstract statement of the rule has its limitations.” 

It seems doubtful that such a limitation was ever intended to be placed 
upon the Restatement rule, since the liability in such instance rests not 
upon the fact of ownership but upon the negligence of the owner in 
entrusting the machine to an incompetent and reckless driver. It is well 
recognized that the owner of the car is liable where he loans his car to one 
who is reckless or incompetent in his operation of the vehicle and the 
owner knows of the driver’s character and habits or incompetency, and 
that this liability extends to all injuries naturally and probably resulting 
from such drivers recklessness or incompetency. 

While most cases raising the point have involved a loan of an auto- 
mobile rather than a gift, does it follow that ownership or title is of such 
distinguishing importance, Should a transfer of title protect the defendant 
in cases where the risk is considerable? In a dissenting opinion in the 
Estes case, Judge Duncan questions the logic which finds liability on a 
lender of a dangerous instrument but paradoxically enough, finds no fault 
when he becomes a donor instead of a lender. Viewed from the standpoint 
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of which act offers greatest danger to the public, the risk is obviously 
greater when the donee can use the instrumentality any time at his own 
whim and desire than in the lendee situation, where the instrument can 
be used only at the time specified for the loan, and subject to some degree 
of control by the lender. 

The opinion in the Tennessee case voices an apprehension that a 
finding for the plaintiff would open wide the door for actions against 
lendors of automobiles and perhaps even sellers of gasoline. The court 
considers that, in general, such person should not be liable because of the 
antecedent character of their carelessness and because they are too far 
removed from the final injury to the plaintiff. But could not this problem 
of setting the limits of liability be handled as in other areas of tort law 
by making it a question for determination in each case whether the result- 
ing injury was within the risk created by the negligent lendor? We would 
then have simply another case of proximate cause, with the usual factors 
as intervening negligence and proximity in time and space distance between 
the vendor's act and the final injury playing a vital part in the decision. 
These are questions that juries and courts answer in many tort cases, when 
the limitations on liability are left more flexible than by the decision in 
the Brown case. ‘ 

It is unfortunate that the rule of that case should rest so much on the 
point that title had passed and upon a four-three Kentucky decision which 
has been severely criticized by the writers and in the words of a leading 
authority “looks clearly wrong’’. The actual decision in the case seems 
sound, but the same result might better have been reached with more de- 
tailed consideration of whether it was foreseeable that this particular donee 
would be likely to endanger others by means of this car. The increasing 
toll of automobile accidents requires that this menace be attacked on as 
many fronts as possible. If a father gives a car to his son who clearly is 
incompetent to handle it safely, for example, to a confirmed alcoholic, 
should he not incur responsibility? 


GROSS NEGLIGENCE-PARKING ON HIGHWAY 
ASSURED CLEAR DISTANCE RULE 


Operating his 8-ton truck in a southbound direction upon a public 
highway at a speed of approximately thirty-five miles per hour, plaintiff 
drove over the crest of a hill and saw a small pick-up truck, owned and 
operated by the defendant, in the southbound lane about 300 feet ahead 
and facing in the southbound direction. It was not until plaintiff's vehicle 
was about 100 feet from the defendant’s truck, however, that he realized 
that the pick-up truck was not in motion, but was stopped. Plaintiff 
veered to the left and demolished his vehicle. Defendant failed to comply 
with the Code requiring placing of red flags and also failed to pull into a 
driveway nearby. 
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At end of plaintiff's proof, the court directed verdict for defendant 
stating that plaintiff was negligent as a matter of law under the “‘assured 
clear distance rule.” 

The Court of Appeals reversed,* stating defendant guilty of negligence 
per se for failure to comply with the Code requiring placing of red flags 
and for failure to pull into driveway nearby, and that the jury could 
have found gross negligence and plaintiff's contributory negligence would 
not bar his recovery. 

On the point of contributory negligence, the Trial Judge applied the 
“assured clear distance rule’’—negligence as a matter of law on the part 
of driver who could not stop his car, or does not stop his car within his 
vision distance. This is the majority rule, but there are many exceptions, 
such as defendant driving on wrong side of road over a hill, and driver 
blinded by lights, rain, snow and truck double-parked wthout lights. 
Exceptions, in general, are where there are no reasons to expect a danger- 
ous condition. The failure to judge speed or recognize danger may or may 
not be negligence. 

On the second point of carelessness of defendant, the Court of Appeals 
put more emphasis on the fact that defendant was negligent per se in fail- 
ing to comply with the Code (no red flags near stopped vehicle) than 
that plaintiff was free of negligence. 

It seems that a large standing truck should have been enough warning 
to the plaintiff. .Similar cases define carelessness or gross negligence as a bus 
traveling 50 MPH on city streets; driving while drunk; passing car 
meeting oncoming car; excessive speed in school zone; driving on wrong 
side of street; 50-55 MPH on sharp curve. 

It is questionable whether defendant should be guilty of gross 
negligence. It appears, at least in Tennessee, that exceptions to the 
“assured clear distance rule’’ are honored more than the rule itself. 


JOINT ENTERPRISE-IMPUTED NEGLIGENCE 
AS BETWEEN MEMBERS 

Plaintiff's deceased husband, two defendants and two others, con- 
tributed $25 fora trip to Florida. At the suggestion of decedent, defendant 
driver took a strange road. Decedent agreed to direct defendant driver. 
Driver failed to heed warning sign at intersection and decedent was killed. 
Decedent’s wife sued defendant driver. The court charged the jury if 
there was a joint enterprise negligence was imputed to the passenger. 
Judgment was returned for the defendant. 

The Court of Appeals reversed stating that the doctrine of imputed 
negligence is not applied when the action is between members of a joint 
enterprise.” 


* Schuler v. Clabough, 274 S.W. 2d 17, TLR Vol. 23, p. 1073 (Tenn. 1955). 
7 Hamilton v. Peoples, 274 S.W. 2d 630, TLR Vol. 23, p. 1076 (Tenn. 1954). 
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The general rule is that where joint mission plaintiff, who is not him- 
self negligent, is injured by a third person’s negligence but plaintiff's 
driver on the joint mission is also negligent, then the joint mission driver’s 
negligence is imputed to plaintiff to bar his recovery against the third party 
defendant. 

The majority rule on a joint enterprise holds driver liable to his pas- 
senger for the driver’s negligence, even though the driver is under control 
of the passenger. This is based on a rule of agency (between parties on 
joint mission) just as an agent is liable to his principal. There should 
not be any protection for negligence of an associate in a joint enterprise. 
Imputed negligence is still important as to the third party. 

There was a short period when negligence was always imputed to 
the passenger. This has now been changed. There must be some special 
relationship between the parties to create a joint enterprise. The relation- 
ship must give the person a legal right to control the action of the negligent 
person: 

(1) There must be a community of interest in the objects or purposes. 

(2) There must be an equal right to direct and govern movements and 
conduct of each; and each must have an equal voice in the control and 
management of the enterprise. 


It is usually for the jury to determine. The essential factor is whether 
the parties agreed to equal voice and management of vehicle. Other ele- 
ments are sharing expenses, determining route and alternation in driving. 

In summary, on a joint enterprise negligence is imputed to joint 
enterprise parties as to a third person, but not from one joint enterprise 
member who is suing another. 


AUTOMOBILES-OWNERS LIABILITY STATUTES-APPLICATION 
TO THE MASTER-SERVANT RELATIONSHIP 


Certain statutes state that proof of ownership shall be prima facia 
evidence that the vehicle was operated with authority, consent and knowl- 
edge of owner. 

In the recent Michigan case of Moore v. Palmer,’ plaintiff sued 
defendant-owner for negligence of employee driver with permission. Judg- 
ment was rendered for plaintiff. This court made no distinction between 
a bailor-bailee relationship and a master-servant relationship or whether 
the employee was in the scope of his employment. 

At common law the employer’s liability for negligence of an employee 
was based on principles of master-servant, that is, the owner was liable 
only if the servant was acting within the scope of his employment. Thus 
owners were immune if there was a bailor-bailee relationship. Many 
innocent third persons were left holding the bag. Hence the statute was 


® Moore v. Palmer, 86 N.W. 2d 585 (Mich. 1957). 
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passed. It was found constitutional on the basis of police powers of the 
state to regulate. In California, Iowa, Minnesota and New York, the 
courts held owners liable if permission was given to employees to use 
vehicles.® 

Massachusetts and Tennessee raise a rebuttal presumption that the 
driver was acting on the owner’s behalf, and the burden is on the owner 
to show that the driver was not within the scope of employment. Ala- 
bama, Colorado and Virginia hold permission of use does not of itself 
furnish a basis of liability on the owner for the driver.1° In Michigan, 
New York and Rhode Island," the courts have extended the application 
of the statute to the master-servant relationship. 

The purpose of the owner’s liability statute is the protection of the 
public. At common law an employer was liable for acts of employees 
acting within the scope of employment. A bailor was immune for injuries 
caused by the bailee. To remedy the latter situation the owner’s liability 
statutes were passed. The Michigan Court,'* as stated, does not limit the 
application to the bailor-bailee situation, but uses it to extend the common 
law liability on the master for his servants within or without the scope 
of the employment. 

The results seemed undesirable—an employer cannot protect himself 
from an employee without the scope of employment except by extensive 
insurance. It is felt that the Court should not, unless by another statute, 
abrogate the common law distinction between master-servant and bailor- 
bailee relationship. 

The trend seems to be toward holding the owner liable for the 
employees’ acts. 


UNATTENDED AUTOMOBILE STATUTE-LIABILITY 
OF OWNER FOR NEGLIGENT DRIVING OF THIEF 
(INTERVENING CAUSE) 


You may be familiar with the unattended automobile statutes pro- 
hibiting the leaving of an automobile with unlocked ignition, etc. 

An Illinois case, Ney v. Yellow Cab Co.,** involved a cab driver who 
left his vehicle with the key in ignition and motor running. A thief stole 


° Montagna v. Brown, 31 Cal. 2d 642, 88 P. 2d 745 (1939) ;Robinson v. Bruce 
Rent-a-Ford Co., 205 Iowa 261, 215 N.W. 724 (1927); Stuart v. Pilgrim, 247 
Iowa 709, 74 N.W. 2d 212 (1956); Ballman v. Brinker, 211 Minn. 322, 1 N.W. 
2d 365 (1942); Grant v. Knepper, 245 N.Y. 158, 156 N.E. 650, 652 (1927). 

2 Downes v. Norrell, 261 Ala. 430, 74 So. 2d 593 (1954); Graham v. Shilling, 
133 Colo. 5, 591 P. 2d 396 (1955); Mutual Cas. Co. v. Indemnity Ins. Co. of 
North America, 186 Va. 204, 42 S.E. 2d 208 (1949). 

™ Guerin v. Mongeon, 49 R.I. 414, 143 Atl. 674, 675 (1928); Kernan v. Webb, 
50 R.I. 394, 148 Atl. 186 (1929). 

2% Note 8, supra. , 

18 Ney v. Yellow Cab Co., 2 Ill. 2d 74, 117 N.E. 2d 74 (1954). 
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the cab and while in flight negligently collided with the parked car of 
plaintiff. The court held that violation of the statute is negligence and 
creates liability if the jury finds proximate cause. At common law, or in 
the absence of statute, a thief’s act is an intervening cause and the owner 
is not guilty. 

In Tennessee by the case of Teague v. Pritchard,* the Court holds 
with the majority that the negligence of the thief is the efficient intervening 
proximate cause of the plaintiff's injury. Ten states hold similarly to 
Tennessee. Illinois and the District of Columbia hold that violation of 
the statute is prima facie negligence on the part of the owner and that the 
injury was a direct and proximate result of this negligence. 

It is argued that if.the owner or his driver had not been negligent in 
leaving the automobile unattended with the circumstances appropriate for 
the thief to take the automobile and drive it away, then there would have 
been no damage. There appears to be a distinction in the time of the 
accident after the thief has driven the vehicle away. If the damage occurs 
during the initial flight of the thief, then the courts holding with the 
plaintiff have allowed damages. On the other hand, if the thief has made 
his initial get-away, it is believed that even these courts would not hold an 
owner negligent for a thief days or weeks afterward. , 

The courts have attempted to decide whether these statutes were 
passed to prevent theft or as a safety measure. The minority courts holding 
against the owner decided that the statute was passed to protect the public 
and was a safety measure or possibly both a theft and safety measure. 

Practically all writers agree that if a reasonably prudent man, exercising 
ordinary care, ought to have anticipated that his act may result in injury 
to the plaintiff, there would be liability. An intervening cause must be 
extra-ordinary and not reasonably foreseeable. 

It appears that the trend is to hold the owner liable if the thief is in 
pursuit. However, the majority of courts considering the problem up 
to this time hold that the thief’s act is an intervening cause. 

Those courts holding owners liable subject car owners to a very heavy 
burden and will require liability insurance policies to be altered as neces- 
sary. Majority states are California, Louisiana, Maine, Massachusetts, 
Michigan, Minnesota, Missouri, New Jersey and New York. Minority 
states are Illinois, D. C., and Texas. 


™ Teague v. Pritchard, 279 S.W. 2d 706 (Tenn. 1954). 


[ 34 ] 








The Public Servant 


By LEO V. GAFFNEY * 


"T we DUTY OWED by an owner or occupier of land 
to those who enter upon it is one which is constantly being brought before 
our courts. Although the terms trespasser, licensee, and invitee and the cor- 
relative duties owed to each, have been used for generations, it is often 
difficult to determine the status of a particular litigant. For several years 
some legal writers have attempted to put forth a solution in the abolition 
of the distinction between the licensee and the invitee and arrive at a 
common duty owed to both classes. However, the courts have steadfastly 
adhered to the classic method of determining the rights and liabilities of 
those involved when one is injured on another’s property. The Connecti- 
cut court has adopted the definitions of licensee and invitee as put forth 
in the Restatement of Torts.! 

A licensee is defined as “‘a person who is privileged to enter or remain 
upon land by virtue of the possessor’s consent whether given by invitation 
or permission.’’? A licensee is protected against active negligence or inten- 
tional torts and is entitled to a warning against hidden hazards actually 
known to the possessor of land. 

An invitee or business visitor is a person who is “invited or permitted 
to remain on land in the possession of another for a purpose directly or 
indirectly connected with business dealings between them.’’® 

The possessor of land owes the same duty to an invitee as to the 
licensee, and, in addition, is required to render the premises reasonably 
safe, and is liable for defects which would have been discovered by reason- 
able inspection. 

One of the more difficult aspects of this particular field is in respect 
to those who enter another's primises in the performance of a public duty 
under a permission created by law. The Connecticut court has recently 
joined the majority of American jurisdictions in pronouncing that a fire- 
man who enters another’s property in response to an alarm of fire thereon 
is ‘‘akin’’ to a licensee and is owed the same duty as that due a licensee.* 


*Attorney, New Britain, Connecticut. Address delivered at a seminar of the State 
Bar Association of Connecticut in Hartford on October 20, 1959. 

1 Laube v. Stevenson, 137 Conn. 469, 78 A. 2d 693 (1951); Lubenow v. Cook, 
137 Conn. 611, 79 A. 2d 826 (1951). 

? Restatement of Torts, Sec. 330. 

* Restatement of Torts, Sec. 332. 

* Roberts v. Rosenblatt, 146 Conn. 110, 148 A. 2d 142 (1959). 
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While the majority of courts agree that the duty owed a fireman entering 
another’s property by permission of law, is the same as that due a licensee, 
some of these, such as the Connecticut court, have not put him exactly in 
that status but as being “‘akin’’® to a licensee or in a separate status of sui 
generis.® 

There are several reasons for this agreement in principle. To be classi- 
fied as an invitee or business vistor as the American Law Institute has 
named him, one must enter in connection with some business dealing with 
the occupant. While it cannot be contended that the fireman’s entry is not 
advantageous to the occupier, it also cannot be seriously argued that it is 
a business dealing between the two. The fireman enters the premises under 
a permission created by law to perform a public duty. His obligation is not 
only to extinguish the burning property but also to prevent the spreading 
of the fire and thus avoid a general conflagration. This duty is owed to 
the general public and not necessarily to the individual whose property 
is on fire. 

The practical aspect of the situation must also be examined. The 
arrival of the fireman is unexpected and may occur at any hour of the day 
or night. It would place an unreasonable burden upon the landowner to 
require him to continually inspect his premises and keep them in a reason- 
ably safe condition in expectation of an event which may never occur. 
Ordinarily, a business visitor may maintain his status only by remaining 
on a certain authorized part of the premises. He may become a licensee or 
even a trespasser by wandering to other parts. However, if a fireman were 
classified as a business visitor, the occupant would be required to keep his 
entire premises safe, for the location of the fire and the most advantageous 
place to fight it could not be anticipated. 

The aspect of invitation or permission is also entirely lacking. 
Although the owner or his agent may report the blaze and request the aid 
of the fire department, this does not create the right of entry. The fireman 
enters under a permission created by law and the occupier is not privileged 
to exclude him. 

Thus, it may be seen why the Connecticut court and other courts who 
have passed upon the situation have refused to give the fireman the status 
of a business visitor but have afforded him the rights of a licensee. Those 
courts which have not called him a licensee, but have stated that he is 
owed the same duty, have probably done so because they have felt invita- 
tion or permission to be upon the land is an essential element which in this 


instance is not present. 


® Ibid. 
® Shypulski v. Waldorf Paper Products Co., 232 Minn. 394, 45 N.W. 2d, 549 
(1951). 
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Although the majority of cases in this particular area have concerned 
firemen, when a situation arises the same principles have been applied to 
policemen injured in the performance of a public duty.? Indeed, firemen 
and policemen are generally referred to together as being licensees.*® 

However, it should be noted that not all persons who enter another’s 
premises as a matter of right are licensees. There are several instances when 
those entering another's property in the performance of their duties may be 
invitees. This is generally so when the duty of the person entering is an 
essential element of the occupant’s business and in some degree to his 
benefit. 

Thus, when a Federal meat inspector was injured in a packing house 
while there in performance of his duty created by a government meat in- 
spection law,° he was held to be an invitee.?® In this instance the inspector’s 
presence was continuous and the court held it was an essential element in 
the conduct of the owner’s business as the meat was required to be inspected 
before shipment in interstate commerce. In another case the Florida 
Supreme Court pronounced a building inspector injured in a building 
under construction as an invitee. In this case the court felt that there 
was an implied contractural relationship in that the city granted a permit 
provided its authorized agents were allowed to inspect the building as it 
was assembled. The court also held that the inspector was on the 
premises for the purpose connected with the business of the owner. Meter 
readers are also generally thought of as being invitees.1? This is due to the 
fact that the meter reader enters the premises in the performance of a duty 
created by a contractual relationship between the occupier and the public 
utility. Thus, he enters under an invitation connected with a business 
dealing and his presence may be anticipated. Postmen, too, have been 
held to be invitees,’* but the reasons for this are not too clearly pronounced. 
Indeed one case often cited for holding a postman as an invitee makes no 
mention of the words invitee or licensee.** ; 

However, these cases should be carefully distinguished from a sound 
decision pronouncing a fire department inspector as a licensee.2> Here the 
inspector was injured while in the performance of a public duty under an 


7 Pincock v. McCoy, 48 Idaho 261, 281 P. 371; 141 Am. L. Rev. 545, 596 
(1929). 
8 Cudahy Packing Co. v. McBride, 92 F. 2d 737 (C.C.A. 8th, 1937); cert. den. 
58 S.Ct. 526 (1937): Mulcrone v. Wagner, 212 Minn. 478, 4 N.W. 2d 97, 141 
Am. L. Rev. 580 (1942). 
® Meat Inspection Law, 34 Stat. 674, 1260; 21 U.S.C.A., Sec. 71 et seq. and notes. 
Cudahy Packing Co. v. McBride, supra. 
4% Howland v. Morris, 143 Fla. 189, 196 So. 472, 128 Am. L. Rev. 1013 (1940). 
2C.J.S. Negligence, Sec. 43 (4), p. 516; Sheffield Co. v. Phillips, 69 Ga. App., 
491, 24 S.E. 2d 834 (1943). 
18 Paubel v. Hitz, 339 Mo. 274, 96 S.W. 2d 369 (1936). 
* Gordon v. Cummings, 152 Mass. 513, 25 N.E. 978 (1890). 
* Mulcrone v. Wagner, supra. 
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ordinance’* requiring him to inspect buildings to be certain that the owners 
or occupants were not storing combustible waste materials. In this instance 
the inspection had no connection with the operation of the occupant’s 
business nor was the presence of the inspector required to carry on the 
business. 

An analysis of the foregoing will show that while firemen and police- 
men are almost unanimously afforded the rights of licensees, others who 
enter another's property as a matter of right are often classified as invitees. 

Careful note should be made of two unusual cases treating firemen 
themselves as invitees.‘7 In both instances the fire departments rendered 
aid at the request of the owner whose property was outside the city limits. 
Thus, with no duty owed by the firemen an express invitation here 
created the right of entry and the courts felt that the firemen should be 
invitees. In line with the two cases last mentioned one might begin to 
wonder about the status of a policeman inspecting property at the owner's 
request while the owner is away. 

In examining the cases it will be seen that these particular people are 
not easily classified within the given categories. There are peculiar elements 
present here which are not found in the ordinary course of business trans- 
actions or social gatherings. At times it may seem harsh to require the 
owner or occupier to render his premises safe for a person whose presence 
he has no control over. On the other hand, it seems inconsistent to afford 
little or no protection to a person lawfully on the land performing a valu- 
able service. This may appear to be illogical but a close inspection of the 
cases will usually show sufficient reasons for the distinction. Each of the 
cases standing by itself appears to be sound but taken as a group it is very 
difficult to come up with any general principles or elements which could 
be used as a guide. So, it may been seen that when these situations arise 
the courts are striving for a legal and equitable balance between the rights 
of the landowner and the rights of one lawfully upon the premises. In 
conclusion, then, it would appear that a decision pronouncing a fireman 
as a licensee in a given situation should not be too broadly interpreted. 


* St. Paul Ordinance No. 5079. 
7 Clinkscales v. Mundkaski, 183 Okla. 12, 79 P. 2d 562 (1938); Buckeye Cotton 
Oil Co. v. Campagna, 146 Tenn. 389, 242 S.W. 646 (1922). 













Pitfalls in Indemnity and Hold 
Harmless Agreements 


By THOMAS B. WEATHERLY * 


W HEN IS AN EMPLOYER liable to his own employees 
for an accidental injury caused solely or in part by the negligent acts of 
the employees of another?? 

The answer is that where an employer has entered into a sufficiently 
restrictive “‘hold harmless’ indemnity agreement which flows to the other 
employer with whom he is working, he may be liable to his own 
employees by virtue of the contract even though not named as defendant 
in the suit by his employee. 

The fact that he has taken out workmen’s compensation insurance 
benefits will not aid him though he has discharged the full amount owing 
the employee under such Act. The fact that he has taken out general 
liability insurance will not aid him, unless he has-taken out contractual 
insurance and a premium has or will be paid to the carrier for this particu- 
lar coverage, or unless he is specifically named as an additional insured 
under the other employer's policy of liability insurance. 

Assuming he has assented to a good “‘hold harmless’’ agreement, he 
is stripped of subrogation rights and often exposed to dangerous third 
party actions instituted by his employees. 

The hallmark of a good “‘hold harmless’’ agreement is that it usually 
clearly and specifically requires that one employer hold another harmless 
from jointly undertaken work even though the accident resulting in 
injury be brought about or occasioned solely by the negligence of the 
person claiming the indemnity. The agreement must be clear and specific 
in its terms and unambiguous in its language. If, when construed by 
the laws of contract interpretation, it meets this test, then our courts will 
uphold it.? 

Generally speaking, it may be said that the law relating to indemnity 
agreements has not as yet been fully developed. Concededly certain basic 
principles have been enunciated by the courts and may be applied to a 


* Member of Vinson, Elkins, Weems & Searls, Houston, Texas. Based upon 
address to Houston Association of Claims Men, August 14, 1959. 

1 This article cites cases from Texas courts for the most part, but the rules 
mentioned are of general application throughout the United States. The Texas courts 
cite cases from many jurisdictions to support their position. 

2 Mitchells Inc. v. Friedman, 303 S.W. 2d 775 (Texas 1959). 


[39] 





given state of facts, but it will be demonstrated that this phase of the 
law is in a phase of growth that has not yet culminated to where a 
principle of exact law may be applied with preciseness to a given state of 
facts with certainty. 

It is first advisable to understand how the problem generally arises. 
Several illustrations will suffice in this respect. 

Generally, where a general contractor has subiet certain portions of 
the work, it is not uncommon for him to require that the subcontractor 
agree to indemnify the general contractor for any negligent acts of the 
general contractor while the work is being jointly done by and between 
the general contractor and the various subcontractors. This illustration 
is the usual case that arises. A general contractor is responsible or has a 
common law duty to so correlate the activities of the various subcontractors 
that no harm will result to the servants of the subcontractors. 

This general overall duty is expressed by the Supreme Court of Texas 
in Smith v. Henger.® in the following Language: 

“A general contractor on a construction job, who is in control of 
the premises, is burdened with the duty to use care to provide a 
safe place for workmen on the premises, including the employees of 
other contractors.” 

This placed upon the general contractor an onerous burden and the 
development of the law in this respect has caused a great increase in the 
use of indemnity agreements required by the general contractor of sub- 
contractors. 

The question may arise in many other ways. An example of these 
other ways is found in situations where specialized workmen come on the 
job and before attempting to perform their specialized services, such as 
shooting a well, testing an oil well or the like, they will attempt to 
require the owner of the well to sign an indemnity agreement, usually 
contained on the back of the work order, but most often so indefinite in 
nature that it will not be construed as an indemnity against the negligence 
of the person attempting to shoot the well and would thus be disregarded 
by the courts. 

There are many other situations where the question of an indemnity 
agreement or a purported indemnity agreement may arise. For example, 
the owner of the premises may designate what he calls an independent 
contractor to look after the premises and require such independent con- 
tractor to execute an indemnity agreement, the purpose of which is to 
indemnify the owner even though accidents occur to third persons and 
their servants because of the negligence of the owner or a condition of the 
premises. These are just some examples of how the question may arise, 
but they are enough to demonstrate that in the handling of premises 


*148 Tex. 456, 226 S.W. 2d 425, 20 A.L.R. 2d 853 (1950). 
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liability claims, one of the first questions that must be determined is 
whether an indemnity agreement has been given or has application and 
if so, the validity of such indemnity agreement. 

The practical importance of this may be demonstrated by the fact 
that an insurance company carries workmen’s compensation on the servants 
of the subcontractor who is injured as the result of the negligence of 
the owner. It is not at all uncommon for the owner to have required 
the subcontractor to have entered into an indemnity agreement, valid in 
every respect, and in such event if such casualty company likewise insured 
the indemnifying agreement, then they are in effect confronted with the 
defense of a suit by their own insured’s employee. 

The law of the State of Texas must be distinguished from cases coming 
under the Longshoremens &% Harborworkers Act or the law arising out of 
ship accidents. In Ryan Stevedoring Co. v. Pan Atlantic Steamship 
Corp.,* an employee of a stevedoring company sued the steamship com- 
pany alleging injury as a result of the unseaworthiness of the vessel on 
which he was working. The steamship company filed a third party action 
against the employer of the stevedore asking for indemnity and alleging 
that any unseaworthiness was the fault of the stevedoring company and 
that they were entitled to common law indemnity because of an implied 
agreement to safely perform the work. 

Regardless of the fact of coverage under the Longshoremens Act, such 
contention was sustained under the facts of that case without regard to 
strict indemnity agreement between the parties. Ryan does not, in my 
judgment, apply to the Texas Act. The United States courts may 
interpret Federal Acts as they desire, but Texas courts may interpret their 
own statutes and this interpretation is binding on Federal courts construing 
Texas Acts under Erie v. Thompkins® and Harmon v. S. H. Kress Co.® 

It is important to note, however, that under Texas law, it is widely 
considered that an employer has insulated himself against indirect suits 
by his own employee in the absence of indemnity agreements. In the 
absence of such valid indemnity agreement, the negligent third party has 
no right to either indemnity or contribution.” 


*349 U.S. 901, 75 S.Ct. 575, 99 L. Ed. 1239 (1955), reversing 211 F. 2d 277 
(C.A. 2d, 1954) which affirmed 111 F. Supp. 505 (E.D. N.Y. 1953). 

°304 US. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938). 

*78 F. Supp. 952 (S.D. Tex. 1948). 

* See in this connection West Texas Utilities v. Renner, 32 S.W. 2d 264 (Tex. 
Civ. App. 1930), affirmed in 53 S.W. 2d 451, (Tex. Comm. App. 1932); Johnson 
v. Willoughby, 183 S.W. 2d 201 (Tex. Civ. App. 1944 writ ref’d), 45 Tex. Jur., 
Workmn’s Comp., Sec. 6; Middleton v. Texas Power & Light Co., 108 Tex. 96, 185 
S.W. 556 (1916 answering certified questions), 178 S.W. 256 (Tex. Civ. App. 1915), 
afirmed 249 U.S. 152, 39 S. Ct. 227, 63 L. Ed. 527 (1919), answers conformed 
to on rehearing, 188 S.W. 276 (Tex. Civ. App. 1916). See also Westfall v. Lorenzo 
Gin Co., 287 S.W. 2d 551 (Tex. Civ. App. 1956) and Bell v. Humble Oil & Refining 
Co., 142 Tex. 645, 181 S.W. 569 (1944). 
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A typical example of the claim of indemnity on an uncertain indemnity 
agreement was made by the United States in a case styled McCormick v. 
Maytag Aircraft Corp.® tried by this writer. 

In that case McCormick sued the United States as a negligent third 
party claiming that as a result of the United States’ negligence, he was 
injured when the United States left grease on the runway. The United 
States crossacted against Maytag, which company had carried workmen’s 
compensation on the injured employee and had settled with him. It was 
first claimed by the United States that Maytag was a joint tort feasor and 
that thus the United States was entitled to indemnity or contribution 
and second that as a result of an indemnity agreement, they were required 
to hold harmless the United States in the event the United States was 
sued even if the act arose out of the negligence of the United States. 

The court first held that the United States had no right of indemnity 
or contribution because Maytag had taken out workmen’s compensation 
and had thereby insulated itself from any direct action on the part of its 
employees. The court then held that the indemnity agreement was not 
specific enough to require Maytag to indemnify the United States and 
because it was not specific enough, Maytag was entitled to a summary 
judgment or a judgment on the basis that the pleadings failed to state 
a cause of action against it and the case was dismissed. 

The next logical question concerns just what is or is not a good 
indemnity agreement. There are some general rules of application. First, 
it may be generally stated that an effort made by a person to indemnify 
himself from his own negligence will be sustained only where the language 
is clear and positive that it was intended by and between the contracting 
parties that the one being afforded the indemnity and the one who was to 
furnish the indemnity make it clear by their written understanding that 
the indemnitor will indemnify the purported indemnitee regardless of 
whether the harm or damage caused resulted from the negligence of the 
indemnitor or not. Such agreements are strictly construed, the law not 
being in favor of contracts against one’s own negligence, but for many 
years they have been upheld in this state if sufficiently restrictive. 

The best way to understand what should be considered sufficiently 
restrictive by the courts is to give an example of what is deemed to be a 
good indemnifying agreement. 

In this connection, assume the facts are that Jones Company goes onto 
the premises of Humble Oil & Refining Company, for example, to do 
some work and Humble requires Jones Company to execute and sign an 
agreement to take out workmen’s compensation, liability insurance in a 


© 134 F. Supp. 243 (S.D. Tex. 1955). 
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prescribed amount and also to execute an indemnity agreement reading as 

follows: 
“It is specifically agreed by and between Humble Oil & Refining 
Company and Jones Company, that Humble Oil & Refining Com- 
pany and its employees are to be indemnified and held harmless, 
including all costs and attorneys’ fees for any injuries (including 
death) even though such injuries might occur to any person, includ- 
ing the servants of Jones Company and arising from the negligence 
of Humble Oil & Refining Company or any of its employees. It is 
the intention of the parties that Humble be held harmless regardless 
of the fact that the injuries or death of third parties shall be caused 
solely by the negligence of Humble Oil & Refining Company or any 
of its representatives, agents or employees.” 


The above is an example of a specific indemnity agreement where it 
was intended between the parties that Jones should be responsible and be 
held to indemnify Humble even though Humble created a condition or 
its employees did some act which resulted in negligence to Jones Company 
employees. Property damage can also be added. 

If you assume in the above case that one of Jones’ employees is injured 
by the negligence of Humble directly or indirectly, then such employee 
may recover from Jones’ workmen’s compensation carrier and then insti- 
tute a suit against Humble Oil & Refining Company as a negligent third 
party. Humble, under such a situation, merely hands the citation and 
petition to Jones Company, who is required to take over and indemnify 
the suit. 

Most of the trouble in this type of inquiry when it arises is that 
the indemnity agreement is so loosely worded that when strictly con- 
strued, there is a question about it and in such event, the courts will 
ordinarily strike it down. This ineptness is doubtless caused by several 
factors. One of these factors is that the drafter of the indemnity agree- 
ment just does not make it sufficiently restrictive. Another factor is that 
when an agreement is clear as a bell, the general contractor has trouble 
getting subcontractors to sign it, and sometimes it is drawn rather loosely 
intentionally. The effect of drawing it rather loosely is to cause litigation. 
Many of these loosely drawn agreements are written on the back of work 
orders, authorizations to do work and the like, not in a formal contract 
and that factor alone militates against the courts holding them to be true 
indemnity agreements. 

An example of an indemnity agreement that was not sufficiently 
restrictive is demonstrated by McCormick v. United States, supra, where 
the clause outlined specifically referred to claims on account of bodily 
injury or death to the property of the contractor and others arising out 
of or in any connected with the operation, use or possession of the 
product, equipment or facilities of the contractor. This clause was held 
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not sufficiently restrictive because as you can see the language is broad and 

in holding it not sufficiently restrictive, the court used the usual language 

in striking it down, which is as follows: 
“Tt is settled law that indemnity agreements are strictly construed 
against those who claim to be the indemnitee. And, before such 
a proceeding will be construed as affording indemnity against one’s 
own negligence, such intention must be clearly spelled out in 
unmistakable terms. Wallace v. U. S., 16 F.2d 309, affirmed, 9th 
Circuit, 18 F.2d 20; Southern Bell Telephone Co. v. Meridian, 5th 
Circ. 74 F.2d 983; Employers Casualty Co. v. Howard P. Foley 
Co., 5th Circ. 158 F.2d 363; Moystn v. Delaware L 6 W RR Co., 
9th Circ. 160 F.2d 15; Halliburton Oil Well Cementing Co. v. 
Paulk, 5th Circ. 180 F.2d 79. Nowhere does the contract in question 
spell out in clear and unmistakable terms any obligation of Maytag to 
hold the government harmless from the consequences of its own 
negligence, at the suit of third persons.” 


I should hasten to add that any indemnity agreement or purported 
indemnity agreement should be interpreted according to the clear intent 
of the parties and the circumstances under which it is made should be 


considered. 

I mentioned in the beginning that this phase of the law was under 
development by our courts and as demonstrating this fact, some of the 
recent decisions have held that under the proper circumstances, the language 
of the party which was not as clear and explicit as that outlined in the 
suggested indemnity agreement would suffice to afford complete indemnity. 

As indicated, each case must be decided on its own merits and the 
circumstances under which it was executed, but the development of the 
law is reflected to some extent by Fisher Construction Co. v. Riggs;® 
Galveston, Colorado & Santa Fe Railroad Co. v. McBride;° and Mitchells, 
Inc. v. Friedman;* Stewart v. Mobley.** 

Some of the cases have intimated that if a liability insurance company 
writes contractual insurance and receives a premium for the contract to 
be construed, the strict rules of construction would not apply as rigidly. 
This phase of the law is in its development also. 

Generally speaking, if a person signs an indemnity agreement and has 
it insured, such indemnity agreement is underwritten by the liability 
insurance company on one of three classifications, and if an insurance 
company receives the broad form premium, it is indicative of their 
intention to afford contractual coverage for a bona fide indemnity agree- 


*°320 S.W. 2d 200 (Tex. Civ. App. 1959). 

10322 S.W. 2d 492 (Texas 1958). 

2393 S.W. 24°775 (Texas 1959). 

4282 S.W. 2d 290 (Tex. Civ. App. 1955, writ ref'd). 
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ment. Should they receive a lesser premium, there would be some question 
about it. 

Other factors that enter into the picture are the intentions of the 
parties and it is quite possible that in some cases of indemnity agreements, 
assuming that they are ambiguous, and not clear and explicit, parole 
evidence can be introduced and this would be to show the true intention 
of the parties. In such event, it is entirely plausible that the resulting 
issue of fact raised would be one upon which a jury could pass and their 
say on the matter would be final if the clause was ambiguous but there 
was evidence that the parties really intended that the indemnity agreement 
was to be as restrictive as that set out in the above example. 

The above is sufficient to demonstrate some of the problems involves 
in this character of contract and some of the problems that should be 
inquired into most premises liability claims and cases. The primary thing 
is to be aware of the situation and thus be able to investigate fully the 
surrounding facts and circumstances so that the purported indemnity agree- 
ment may be said either to exist or not to exist, whether it was insured 
or not, and the facts and circumstances surrounding the entire transaction. 


Sn Memoriam 


We regret to announce that word has recently been received that 


Mr. James T. Crawley of Kosciasko, Mississippi, passed away early 
this spring. Our deepest sympathies are extended to his family and 
associates. 











Challenge 


By BURTON S. COOPER * 


Severna YEARS AGO, it was recognized that more 
negligence cases were being added to the court calendars than the Courts 
could dispose of with the machinery then at their command. Notwith- 
standing the innovations adopted by the courts to meet the challenge, the 
backlog of cases continues to grow. 

This much is certain. The pressure of the backlog can not go long 
unrelieved. The methods thus far employed are at best stopgap and must 
prove unsuccessful, for they do not deal with the fundamental problem but 
with its effects. 

Unless, a satisfactory solution to the main problem is found, and 
quickly, the only remaining solution is to enact legislation throwing all 
negligence cases into a system resembling workmen’s compensation. Upon 
one’s philosophy of the law and upon one’s belief in the importance of 
maintaining the integrity of the individual in a society where in many 
areas that integrity has been attacked and eroded by the surrender of 
individuality to security, will depend the acceptability of a compensation | 
act. As for this writer, it is unacceptable. 

To apprecate the problem, as yet unstated, with which we must cope, 
we must review our behavior in the recent past. 

For a long while, plaintiffs acting in accordance with the theory that 
the unlimited jurisdiction of the State Supreme Court exposed the defend- 
ant to greater risk than would suit in a court of limited jurisdiction 
overburdened that court with a heavy proportion of unworthy matters. 
In response to the laws of expediency, the judiciary gave birth to a genera- 
tion of new rules and procedures. Ironically, the rules rewarded the 
unscrupulous plaintiff by mandating disposition, thereby, tacitly sanction- 
ing the very behavior which was bringing the court system to its knees. 

Unfortunately, the rule makers failed to recognize the Mephistopholes 
responsible for the collapse of ethical principles which in turn was 
responsible for the overburdening of our courts. The degenerative influ- 
ence, the real problem, was the virtually universal presence of Insurance. 

No one regularly engaged in the conferences arranged for the purposes 
of effecting settlement in our courts has not had occasion to observe case 


*Member of’ Shatzkin & Cooper, Brooklyn, N.Y. Based upon a letter of the 
author published in the New York Law Journal, March 22, 1960. 
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value rise and fall with the tides of insurance and the ability of the 
defendant to pay. In conference, all too often, the scale of compensability 
is weighed on one side by liability and damages and on the other by the 
ability to pay. 

Plaintiffs bring suit for compensation. Insurance companies defend as 
an incident to their business, the ultimate purpose of which is to realize 
a profit. For the plaintiff, not his lawyer, suit is a single isolated experi- 
ence. For the insurance company it is routine. Profit, or at least its 
potential (and for some time now the casualty field has not been profit- 
able), motivates the insurance companies’ continued adventure in this 
field. The disappearance of the profit potential will be accompanied by the 
dissappearance of its sponsor. It is axiomatic that insurance companies 
must buy what the plaintiff sells, as inexpensively as possible. However, 
the image of insurance has permeated the subconscious of juries and 
judges alike. 

Too often, trials are unjustifiable risks and too seldom is it profitable 
to find out what a jury will do. Ironically, the mass disposition of cases, 
by the court-devised techniques, makes the court an arm of the insurance 
business while at the same time rewarding the unprincipled plaintiff. It is 
unthinkable that our courts lend themselves to this corruption of their 
function. If every negligence case or nearly every negligence case is to be 
disposed of by what is tantamout to compulsory arbitration then the law 
of negligence no longer serves the function for which it was once designed 
and another and cheaper method of distributing the available funds to 
the accidentally-injured must be found. 

Unless we find a sound social answer justifying the continuation of 
the law of negligence as opposed to the proferred barbiturate of compensa- 
tion for every injury, we shall succumb to the easy money advocates. 


Two court inspired innovations demand comment. The first is the 
screening of the entire inventory of cases. A plaintiff, deemed by a screen- 
ing judge to be “unworthy” of the court of his selection is afforded three 
choices. Stipulate to transfer to a lower court, indefinite deferment or 
settlement. Such judicial pressure cannot be engaged in without loss of 
dignity to all participants, lawyers and judges alike. Certainly, it gives 
wide latitude to judicial prejudice, which when unconsciously exercised 
is unfair and when consciously practiced is unjust. 

The second, the general pre-tral conference of the entire calendar. 
Acting upon the premise, that no case is unworthy of discussion relating 
to settlement, judicial talent is diverted to the task of settling as many 
cases as possible. This produces an insidious evil. Judges now compete 
to achieve the highest average of disposition. Wholesale dispositions in 
an atmosphere of haste, pressure and duress degrade the profession. 
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The arrogations of judicial power, the thralldom of lawyers are the 
valetudinary spawn of Insurance. 

Insurance, while providing financial responsibility has weakened the 
individual’s sense of social and moral responsibility to his fellow members 
of society. How often have we heard a conversation dealing with the 
propriety of permitting a teenage child to use a parent’s car. This is fol- 
lowed by the question: ‘Are you at least covered?’’ In the absence of 
insurance it is reasonable to believe that a good many parents would not 
permit their child to operate their car. 

The law of negligence either has a place in society as a self-policing 
instrument by which society maintains its order and self-respect by 
causing a wrong-doer to compensate the wronged, or it is the victim of the 
concept that in our modern technological society there are no wrong-doers, 
only the compensably injured. The compulsive wholesale disposition of 
cases is but a step from the concept that every injury is compensable. 

Of course, we cannot and should not expect to wipe out insurance in 
order to reawaken fundamental concepts of responsibility. But the law 
of negligence and the policing effect which it should have on society cannot 
properly function in an atmosphere of complete personal financial irre- 
sponsibility. If the concept of total insurance, or the dissemination of 
risk throughout society, is to prevail, then we need no longer police our- 
selves. What we must do is to find the means of equitably distributing the 
funds. However, if we consider it a greater good to,strive for a diminution 
of disabling injuries, then what we must do is to restore a sense of personal 
financial risk. To do this, we should provide that each person in order to 
qualify for insurance and the issuance of a license demonstrate financial 
responsibility in a sum of Five Hundred Dollars or One Thousand Dollars 
or any suitable amount, which sum shall be used as the first part of any 
payment to a successful plaintiff. 

Another method of establishing financial responsibility is to gear the 
initial amount to the level of insurance purchased by the assured. Thus, 
presumably a person of substance will be insured to a greater extent than 
one less substantial. In this case, the level of initial exposure of the more 
substantial person should be higher. Nor should the principal of limited 
self-insurance apply only to automotive insurance. Applicants for all 
kinds of risks should be self-insured commensurate with the amount of 
insurance to be purchased. The principal of limited self-insurance should 
certainly aid in reducing the number of collusive arrangements between 
amicable parties the object of which is to secure payment from the insured 
defendant. 

The concept is simple. Restore to the law of negligence its function 
of policing society, restore to the individual a sense of individual financial 
responsibility and, thereby, restore a sense of integrity to the individual 
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where he touches the law of negligence. Excise the social and legal 
cataracts by which the concept of insurance has veiled our legal vision. 
Restore to the courts their true function and restore dignity to those who 
labor there. 

Plaintiffs who fear the suggested treatment of the problem will result 
in lower verdicts must balance that fear against the certain knowledge 
that we cannot continue the course we are following without arriving 
at a form of compensation act. Insurance companies who feel that limited 
self-insurance will result in a substantial loss of business must chose 
between the profits of the casualty business and the compensation business. 
Lawyers, who, beyond their function as private advocates, recognize their 
responsibility to the society whose interests they serve must determine 
whether society will benefit most by a restoration of individual responsi- 
bility coupled with financial integrity or by a broad based system struc- 
tured about a form of compensaton act. 


BRIEFS 


Past Federation President John C. Williams was recently featured as 
a “‘Neighbor of Note’’ in the Houston Chronicle. Captioned a “‘Dedicated 
Worker’, the article recited that John, as chairman of the aviation com- 
mittee of the Houston Chamber of Commerce, has worked on that com- 
mittee since 1939 and currently is concerned with planning for a second 
municipal airport. A biographical sketch of John and his family includes 
reference to his activities in the Federation of Insurance Counsel. 


Past Federation President and Editor Charles B. Robison was featured 
last month as a ““Times Personality’’ in the Des Plaines, Illinois, Suburban 
Times for his activities in boy scouting, PTA and as president of the Com- 
munity Chest. Included in his biographical review are references to the 
Federation of Insurance Counsel, mentioning that he has attended thirteen 
consecutive Federation annual conventions. 








Observations on the Preparation and 
Defense of Compensation Claims 


By J. HARRY LABRUM * 


© ig DECEMBER I spoke at the 45th Annual 
Meeting of The Self-Insurers Association at the Biltmore Hotel in New 
York. In that talk I emphasized the point that if insurers were to con- 
tinue in business they had better pay more attention to results and not 
concentrate solely on holding down the expense of investigation and 
preparation in the defense of claims. I pointed out that often too little 
attention is paid to holding down the size of verdicts and awards, and 
too much emphasis placed upon cutting costs in investigation and prepara- 
tion. The insurers’ attitude is justified on the ground that they can control 
costs but cannot control verdicts or awards. They often lose sight of 
the fact that verdicts can be minimized and a great deal more money 
saved in that way if the case on defense is properly investigated and 
prepared. 

As a result of that talk I received many letters, most of which were 
complimentary in nature. However, one letter from the president of an 
insurance company took me severely to task. He said in that letter, and 
I quote, “In France and Italy and Spain nobody counts the cost, but 
here in America everybody does. . . . Some aver accidents are inevitable. 
So, too, it is said are losses. Expenses though are managable. Wisely 
expended they enhance profits. Poorly controlled they are an evidence of 
weak management and a cause of poor profits.” He then went on to point 
out that if all accidents were carefully and fully investigated at an 
average cost of $100 it would result in prohibitive cost to the insurer. He 
followed that with the conclusion that it is better to take a calculated 
risk and investigate only those claims which have the appearance of 
dangerous consequences, stating that even in these cases the plaintiff is 
successful in only approximately 40%. I have no quarrel with him if he 
chooses to approach his cases in that way, but it seems to me he is taking 
a position which inevitably leads to the emasculation of the adjuster and 
a greater loss to the insurer. 


*Member of LaBrum &% Doak, Philadelphia, Pennsylvania. Address before the 
Pennsylvania Self-Insurers’ Association in Atlantic City, New Jersey, April 21, 1960. 
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In my talk I pointed out that judgment is a great factor and that 
there is a practical and sensible limit to any investigation; but I also 
called attention to the fact that the adjuster should be given sufficient 
authority to determine when and to what extent investigation should be 
made, and should not be limited by an order to keep down costs of 
investigation when by doing so he is increasing the liability of his 
company. I believe that once it is determined to conduct more than a 
routine investigation of an accident, it should be thorough and painstaking 
so that if the case goes to trial the attorney representing the insurer will 
have all the facts necessary to present a proper defense. Only then can 
the defense lawyer hope to win his case or minimize the verdict. 

This is particularly true in workmen’s compensation cases where, aside 
from the political implications, the defense must be so prepared that there 
can be no doubt in the mind of the referee or commisioner that the claim 
is not valid. 

I think a lawyer owes it to his clients, and to himself, to point out 
the unpleasant truth and to suggest remedies for the faults he finds. So 
I have more than once told groups of insurers and their representatives 
that they simply must spend more money on investigation of claims; 
that they must dig out the real facts and get them into the file. I have 
also told insurers that they must be more selective in sending cases to 
trial counsel. 

It is a rare instance when any insurer attempts to correlate the cost 
of investigation with the savings thereby effected on compensation losses. 
The fact that the costs which are so severely criticized may have saved 
many times that amount of money by reducing losses, seems never to be 
suggested as a justification for the expense. 

Today, some claim managers and other claim executives, instead of 
plying the business for which they were hired—that is, the investigation 
and adjusting of claims—seem to spend the major portion of their 
time analyzing the expenses of the claim department and trying to devise 
ways and means of reducing them. Little or no consideration is given to 
the effect of these expenses, and the overall saving to the company. A 
legal fee, or doctor bill, or the cost of some timely motion pictures, any 
one of which may have saved the company thousands of dollars, is still 
listed only as an expense, and it is items like these that the company 
attempts to reduce, irrespective of the savings that may thereby be 
jeopardized. 

I do not believe that we can safely continue with that attitude today, 
in view of the increased number of fraudulent claims and the increased 
cost of settlements. 

All of these things, plus the so-called “‘liberal’ attitude of our 
referees, commissioners and courts, make it crystal clear that our investi- 
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gation and preparation must be better than ever before. We are not able 
to win cases in which routine investigation and preparation would have 
produced victory only a few years ago. 

If we are to meet these threats and control our losses, our expenses 
must of necessity increase. 

Businessmen often say that they have to spend money to make money. 
Insurers have to spend money to save money. 

The money has to be spent to increase the chances of obtaining either 
a defendant’s verdict, or holding an adverse award to a fair amount. It 
must be spent, first, to find out whether the defendant is actually liable at 
all; second, if there is either actual liability, or if a referee is likely to find 
liability, how much is the case really worth, how can we hold that award 


down? 

Each of these points obviously presents an opportunity to save a good 
deal of money. Too often, however, even when the approach is right, 
the execution is frustrated by the lack of authority to take the necessary 
steps to do a thorough job and achieve the desired result. 

“‘Keep down expenses’’—that old bugaboo stares you in the face and 
the lack of courage or authority to ignore it results in even higher awards 
and greater losses in the end. ‘‘Expense’’ has almost become an obsession 
because it is something the insurer can control. The much higher cost of 
the awards themselves is considered to be unavoidable, on the theory that 
“‘losses’’ like accidents are inevitable and no one can control them. 

When the insurer starts this talk about cutting expenses, he is talking 
about the cost of winning his case; that is to say, the cost of either defeat- 
ing the claim altogether, or holding the recovery within bounds. The 
stake may be $5,000 or it may be $100,000. The costs are infinitely 
lower than the possible award that depends upon the preparation those 
costs will buy. The costs are an investment which in most cases will 
pay big dividends. But in many cases, either because of a general policy or 
a specific ruling, the investigative staff is not permitted to make that 
investment. 

The expenses that are often being disapproved are the price of the 
most important ingredient in any case: Preparation and that ingredient 
must be put into the mix before—long before—the case is tried. It must 
be bought and fed into the mix by the claims department—not by the 
trial lawyer. 

The prime importance of the investigator’s role should be obvious. It 
is not uncommon for the trial attorney to see the file for the first time 
months or even years after the accident has happened or the injury has 
been incurred. Therefore, the real preparation of the case rests with the 
claim agent or adjuster, and not the trial atorney. Likewise, the outcome 
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of the litigation often depends upon the ingenuity of the adjuster more 
than upon the cross-examining ability of the trial attorney. 

Consequently, while we are criticizing some insurers for their penuri- 
ousness about costs, perhaps it would be well to take a look at these 
claims men and adjusters from management’s point of view and determine 
what part they may have played in bringing about the situation about 
which we are complaining. Just last week, when discussing the need 
for further investigation in a particular case with the general counsel of a 
large insurer, I was told that in a great measure this attitude resulted from 
the failure of the claim agent or adjuster to use discrimination in the 
selection of those cases which needed thorough and complete investigation 
and those cases which, after preliminary investigation, showed definite 
liability and should be adjusted and settled promptly. 

This man cited as an example a case where the liability was clear and 
yet the investigation continued for such a long period of time, on matters 
not germane to the issue, that the opportunity for early and advantageous 
settlement was lost forever. 

He also felt that there was a great deal of aimless investigation; that 
claims men and adjusters often lack decision; that the local claims men 
fail to get out quickly and investigate cases, and where liability was 
determined to settle promptly. His view was that claims men and adjusters 
alike should come to a point of decision promptly as to whether to settle or 
try a case. When the determination is made, then the case should be 
thoroughly investigated if it was determined to try it and, if not, it should 
be settled promptly. It was his thought that if it was determined to try the 
case it should be promptly referred to the insurer’s counsel for examination 
and determination of further investigation; that in no instance with which 
he was familiar did any insurer refuse to pay the expenses of a further 
investigation; but that the tight rule on expenses was established only to 
keep a checkrein on unwarranted expense and needless investigation. 

I might say that he placed the major blame for this condition on the 
supervisory personnel. He said that lack of training of the adjuster and 
lack of thinking by supervisory personnel were the primary causes of the 
insurer's attempt to control costs of investigations. 

So there you have both sides of the story, and I am sure this conflict 
of opinion is not news to any of you. 

Of course everybody believes in adequate investigation and preparation. 
The dispute is in applying the agreed rule to particular cases. And that 
is where you claims men can make your greatest contribution. Because, as 
I see it, the most important attributes of a claim man or adjuster are 
(1) the ability to ferret out the real facts of the accident, (2) the ability 
to accurately appraise the damages, (3) the ability to negotiate a fair set- 
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tlement if there is liability, and (4) by careful discrimination and decision 
to determine what cases should be settied and what cases should be tried. 


In this way, he will be able to assist the insurer in keeping not only 
the costs but also losses within reasonable limits. Even when the cost of 
proper and thorough investigation is going to be large, the adjuster or 
claim man should never hesitate to seek authority to spend whatever sums 
are necessary to do a complete job. In making such decisions, he must, of 
course, discriminate between the unimportant and important or dangerous 
case, and should always take into consideration the nature of the case, 
the probable liability or non-liability of the insurer, the exposure, and 
other practical factors. There is a practical limit to the investigation of 
facts. The importance of the case must to some degree measure the time 
given to it. The initiative must come from the adjuster or claim man and 
once the decision is made he should be willing to fight for it with higher 
authority. 

If the company is not liable, the investigator should not hesitate to 
say so. He must remember, however, that every case is potentially danger- 
ous and that he must not substitute wishful thinking for facts nor look 
at the facts through rose-tinted glasses. Especially if he is going to deny 
liability, he must support his opinion with the facts—the real facts— 
remembering that when the case comes up for trial his opinion will be 
worthless and the case will be lost unless he has the facts—in the file— 
not in his head. 

The most effective time for finding the facts is immediately following 
the accident. This is the time to take photographs in sufficient number 
and detail to cover all phases of the accident. One conclusive picture is 
worth a thousand words and may provide the means of winning the case. 
If you reach the scene of the accident soon enough after its occurrence, 
the facts may speak for themselves. Remember always that any statement 
worth taking should carefully and thoroughly cover all facts in con- 
nection with the accident and whenever possible it should be notarized. 
If possible the statement should be taken in question and answer form, 
under oath, using a court reporter or a tape recorder. There is no point 
in taking a statement and then failing to have it signed and sworn to. 
Persons making statements, if they are not notarized, are apt to distort or 
refute them at the trial or claim they were taken under duress. This is 
less likely to happen if they are notarized, as a witness swearing differently 
at the trial might be guilty of perjury. 

In the field of workmen’s compensation, many claims are not given 
the preparation they deserve. Some insurers’ attitudes toward these claims 
seem still to be geared to the situation that prevailed under earlier com- 
pensation laws, when awards were small and of short duration, and great 
political power had not yet come into the hands of labor. I believe it is 
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safe to say that at this stage of the game, the average compensation 
claim exceeds in value the old common law personal injury claim. 

It is not my purpose to oppose the liberalization of our workmen’s 
compensation laws because I believe that every thinking person recognizes 
that, from the humanitarian standpoint, these laws represent a forward 
step in social engineering, and one which places the burden of industrial 
injury, an inevitable concomitant of production, where it belongs—in 
the “‘cost of doing business’ column of the ledger. However, as defense 
counsel, and one who carries the banner of the insurers and self-insurers 
before the industrial boards and commissions, I feel that it is essential to 
recognize the practicalities constantly confronting us and to evaluate our 
laws in the light of them. It is nice to be humanitarian. It is not nice to 
be victimized, defrauded, bilked or cheated, even in the name of humanity. 

Today a totally disabled workman receives benefits ranging from 
thirty to seventy-five dollars per week, depending on the jurisdiction in 
which he lives. In most states the workmen’s compensation allowances 
are increased or liberalized at practically every session of the legislature. 
This has been a real boon to the genuinely disabled worker. It has been 
a greater boon to the faker, the malingerer, the exaggerator, and the cheat. 


As the compensation schedules approach the level of pre-accident 
wages, the possibility of rehabilitation approaches extinction. An ortho- 
pedic surgeon of my acquaintance, who has made a specialty of industrial 
rehabilitation, recently told me of a man who was suffering from a back 
injury which totally disabled him, but which could have been reduced 
by surgery to a very slight partial disability. This man was receiving 
$54 per week in compensation as against pre-accident wages of $75. Why, 
asked the surgeon, should the man undergo hospitalization and surgery 
for the privilege of being able to work at hard labor 5% days per week 
for an increase of $21 per week, less taxes, carfare, and lunch money. 

This case highlights a real problem. The more disturbing cases are 
those in which unscrupulous claimants feign injury or continued dis- 
ability, receive compensation almost equal to their previous earning 
capacity, and then, particularly in our large cities, where such things can 
be hidden, supplement their income by doing odd jobs or casual labor 
of one kind or another. 

I do not suggest that the solution to this problem is to legislatively 
reduce schedules of compensation. I do not advocate depriving the injured 
worker of a fair award. I do say that the increased schedules and liber- 
alized laws call for reappraisal of the administration of the law and a new 
approach to the defense of fraudulent claims by those of us who are on 
the battle line. 

Compensation claims are being decided today by referees and commis- 
sioners whose sympathy for claimants seems to be directly proportionate 
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to their desire to remain in office. Many of them are not qualified or 
equipped by education, experience or temperament for the function they 
are supposed to perform in an impartial manner. 

Their judgment is too generally colored in favor of the claimant, 
irrespective of the merits of his case. 

What can we do about it? First of all I would advocate upgrading the 
required qualifications for office as a referee or commissioner, and a more 
strict adherence to those rules of evidence which long experience has 
shown to be the best safeguard against falsification and deceit. Those who 
are entrusted with the determination of causes, the conduct of quasi judicial 
hearings, and the task of evaluating testimony of every sort, should have 
the proper training and educational background. In short, these are jobs 
for lawyers and not for butchers, bakers and candlestick makers (of the 
proper political affiliation, of course). 

For various reasons, it seems that impartiality is not considered a virtue 
among compensation referees. For political reasons and for reasons of 
temperament, ignorance or misguided sympathy, many referees simply 
decide all cases in favor of the claimant regardless of the facts. 

Nevertheless, in the face of these facts, many of our insurers continue 
to apply the old methods. It is common to find, for example, that a com- 
pany’s compensation claims are handled across the “‘comp desk,’’ have 
become increasingly complex and expensive. An intimate knowledge of 
the compensation statute, its schedules of compensation, and the judicial 
interpretations thereof, is absolutely essential to the proper evaluation of 
a claim. This knowledge is frequently lacking. Without it, it is impos- 
sible to intelligently investigate, settle or defend any claim. 

Many claim men and adjusters regard their compenstaion assignments 
as a sort of poor relation to the other claims in their assignment book. 
They approach them with disdain, sometimes with ignorance, and almost 
always with condescension. Frequently the investigation is limited to a 
form accident report obtained from the insured, or the foreman, and a form 
medical report obtained from the examining physician. Frequently the 
approach does not even include a dollar evaluation of the claim, without 
which intelligent cost consciousness becomes impossible. 

To give you an example of how lacking in impartiality some of the 
compensation tribunals can be, one of my associates recently handled a 
petition to terminate compensation payments to a claimant who had 
received payments for over a year for a back injury. The treating physician 
and the defendant’s expert (both well qualified orthopedic surgeons) testi- 
fied that the claimant had fully recovered and had no further disability. 
The claimant produced no evidence other than his own statement that 
“‘his back hurt.’’ He admitted that he had not attempted to find employ- 
ment. The referee concluded that he was totally disabled. At this point 
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the insurer realized the potential of the claim and placed the claimant 
under surveillance, obtaining motion pictures showing him engaged in 
strenuous activities. Another petition was filed and termination has been 
accomplished, but he had already been paid over two years’ compensation 
which had accrued during the pendency of the first hearing. An apprecia- 
tion of the potential value of the claim, coupled with a realization that we 
must present our defense in such a clear and convincing fashion as to leave 
no doubt of the bad faith or misrepresentation on the part of the plaintiff 
would perhaps have resulted in a much more careful investigation including 
surveillance at the outset, at a considerable saving in losses. 

In another case one of our referees apparently could not make up his 
mind whether the claimant had or had not suffered a herniated disc. He 
therefore appointed an impartial orthopedist to examine the claimant and 
resolve the conflict. A well known plaintiff's doctor was appointed as the 
impartial. He testified that, for the first time in 40 years as an impartial 
witness, he had to go along with the defendant because he could not be 
convinced that there was a herniated disc since all the classic symptoms 
were absent. Not so, said the referee; and that is probably this doctor's 
last appointmnt, as an impartial. The referee awarded total permanent 
disability for a herniated disc. Again, surveillance is being carried out; but 
think of the cost to the insurer in the meantime. This is another reason 
why it is vitally important to promptly investigate and obtain all facts 
which tend to prove the invalidity of a claim. 

Actually, the carriers in these examples cannot be criticised because 
the decisions were so outlandish as to be unforeseeable even today. How- 
ever, if the cases had been carefully investigated at the outset and followed 
up periodically by a competent claims man, the result might have been 
different. I mention these cases only to illustrate the point that the cards 
are stacked against the defendant to such an extent in this field that an 
early evaluation of the potential of a claim is essential, so that an investi- 
gation commensurate with that potential, and with the probable partiality 
of the tribunal, may be intelligently undertaken. 

In another case, the claimant gave the adjuster a signed statement 
describing an accident and injury to his back which he suffered in his 
rented apartment. At the time he thought the adjuster represented his 
landlord’s liability insurer. Later he testified at a compensation hearing 
that he had injured his back at work. When confronted with the prior 
statement he became flustered and stammered an explanation to the effect 
that he was behind in his rent and had claimed the injury happened at 
home to keep the landlord from demanding the rent. The defendant also 
introduced a hospital record on which the history indicated that the acci- 
dent occurred at home. The referee nevertheless stated “‘there was a ring 


[57] 











of truth to the claimant’s story,’’ and entered his finding for the claimant. 
The case was finally settled for a nominal amount. 


In a recent case involving a petition to terminate, a hearing was held 
in November, 1956, at which time both sides completed all of their evi- 
dence. Three years later, no decision had been made and a new referee 
had taken over. Efforts to settle the case having failed, the defendant had 
the claimant re-examined and unofficially requested a further hearing to 
bring the evidence up to date. The notes of testimony of the old hearing 
were not transcribed in spite of numerous efforts by counsel to obtain 
them. While awaiting a further hearing, counsel for the defendant 
received the decision of the new referee awarding compensation to the 
claimant for the entire three-year period at maximum-partial disability. 
Following receipt of the decision, counsel learned that the notes of testi- 
mony had not yet been transcribed so that it appears that the referee 
arrived at his decision without benefit of hearing or notes of testimony or, 
in fact, any direct connection with the case or counsel. This award is, of 
course, being appealed. 

Compensation cases can be won, but they must be prepared just as 
carefully as any other case. In years gone by, perhaps the amount in 
controversy would not justify such preparation. Now, however, an 
extensive investigation is warranted and is vitally necessary in most cases. 
Compensation claims should be closely supervised by trained and experi- 
enced claim men and should no longer be considered the “‘poor relation” 
in the claim department. They should be evaluated at the outset with 
whatever information is available or obtainable, and the heavy exposure 
of what can now be lifetime payments must be taken into consideration. 
Every adjuster should be carefully trained and should be permitted to 
follow his cases from beginning to end, so that he may understand the 
vagaries of the tribunal before which his cases are tried. Average prepara- 
tion will not do. And if the facts justify, an overwhelming case must be 
made out which will convince the tribunal beyond doubt that the defend- 
ant should prevail. 

The compensation desk should be raised to the dignity of a depart- 
ment and the same approach should be applied to the handling of compen- 
sation claims as is now applied in liability cases. Greater attention should 
be given to the type of person to be employed as a claim manager or 
adjuster. Carelessly selected, he can cost his employer untold amounts 
and bring disrespect to the insurance industry. Properly selected, he can 
save thousands of dollars for his employer. 

Today, of couse, even proper and productive preparation will not 
guarantee victory. A few weeks ago I read in the New York Times about 
a suit against the City of New York by an individual who claimed to have 
been struck by a police car. The liability question hinged on the testmony 
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of a disinterested witness. The disinterested witness testified that he saw 
the entire incident and he had all the right answers for the plaintiff. How- 
ever, the claims man for that company was able to prove that on the 
date of the accident the disinterested witness was snugly tucked away in 
jail. The trial, strangly enough, resulted not in a defendant's verdict, 
but a hung jury, again emphasizing that the defense must be better pre- 
pared and must not overlook a single possibility if it is to prevail these 
days. 

Fraudulent claims are almost commonplace today. Witness the his- 
toric case where the employer’s accident report form was received showing 
that a certain employee was hurt in the course of his work. His hand was 
crushed and the medical report showed that severe infection followed, 
which eventually resulted in his death. He left a widow and several 
children. The widow, appearing before the referee, swore to the usual 
questions and was awarded weekly benefits for the rest of her life or until 
she remarried. An investigator checking on her marital status from time 
to time dug up witnesses to the fact that the hand had not been crushed 
on the job but at home when the employee attempted to unload a heavy 
barrel from a truck. The widow when confronted with this fact did not 
deny it and failed to appear when cited to show cause why the compensa- 
tion should not be stopped. A real investigation in this case might have 
disclosed collusion between the employer and employee. 


Or take the case of the man who had a hernia for years and who 
complained to his neighbor that his old rupture was troubling him again 
and that he was hoping to get a few days’ work and then report it under 
compensation. He got the work, he reported the rupture, he got his 
operation and eight weeks of lost time, but a good investigator uncovered 
the facts and further compensation was refused. 


The old test “‘arising out of and in the course of his employment”’ is 
slowly but surely being whittled away. The Wall Street Journal in a 
recent issue reported that the Colorado State Industrial Commission recent- 
ly approved some $11,500 in workmen’s compensation benefits to the 
widow of the University of Denver Law School Dean who suffered a fatal 
seizure while addressing a meeting. The Commission said it was the 
first time that death from mental and emotional strain was held to be the 
basis for compensation. 


In New York an attorney for the State Insurance Fund was granted 
compensation for a heart attack which was brought on by overwork. 
There is an increasing trend to rule heart ailments compensable even when 
an employee is shown to have a history of the disease before he took the 
job. 

In Massachusetts a state order that compensation be paid to the widow 
of an executive who was stricken while playing golf was sent back to 
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the Industrial Accident Board for further hearing by the Supreme Court 
of that state. 

In Pennsylvania the few remaining defenses available under work- 
men’s compensation are slowly being whittled away, as is evidenced by 
cases such as Traino v. Murray Corporation of America,: in which our 
Superior Court appears to have removed from the unexpected pathological 
result doctrine, the former requirement that the doctrine is unavailable in 
cases where a pre-existing condition can be shown. The case can best be 
understood from the succinct statement in the dissenting opinion: 


“Concededly there was no accident in the ordinary lay understanding 
of the term. Recovery must rest solely on the theory that, in the per- 
formance of claimant’s normal work, there occurred an unexpected 
and unusual pathological result. However, such theory does not 
apply where the disability results from the aggravation of a pre- 
existing physical weakness. The testimony clearly discloses that 
claimant suffered from a back condition of long standing, and that 
his present disability is simply a recurrence. The referee expressly 
states in his fifth finding that claimant’s ‘disability is due to aggrava- 
tion of unstable lumbo-sacral spine.” This finding was not disturbed 
by the board. - 


The majority opinion is somewhat unclear, and we are still taking 
the position that where a pre-existing condition exists, the later pathologi- 
cal result is not “‘unexpected’’ and therefore not an accident. Naturally, the 
claimant’s attorneys are now arguing that it applies to all manner of cases, 
including heart cases, wherein they argue that if a man suffers a heart 
attack at work, it is compensable even if he was a known cardiac patient 
beforehand. We do not believe Traino goes that far. 

I could give you innumerable examples of the increasing difficulty with 
which we are faced in obtaining even elemental justice in the trial of casu- 
alty and compensation cases. Yet, almost invariably, when anyone re- 
quests additional investigation to meet this increased burden, it is met with 
resistance. Whether this stems from the attempt of the claims man himself 
to keep down costs or from rules promulgated by higher authority may be 
open to debate. One thing is certain, however, and that is that insurers 
and claims men generally must be eternally vigilant and leave no stone 
unturned in their investigations if the defense is to prevail at all. 

In conclusion, let me state that in my opinion the basic function of 
the claims man is the discovery of the full facts regarding each claim 
and the disclosure of those facts in a lucid report. This means careful 
observation and accurate reporting. It means prompt action. Investiga- 
tions delayed mean increased costs and losses. It means loss of opportunity 
to develop the truth. A good claim agent or adjuster gets on the job im- 
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mediately, leaves nothing to chance, and makes no assumptions. He gets 
the facts immediately, before people’s memories fade or change and the 
clues are washed out. If the employer’s interest is to be protected and 
justice is to be done to all parties involved, we must have the truth, and 
the unvarnished truth. Delay on the part of the adjuster often prevents 
him from getting the unvarnished truth. Facts are colored intentionally 
or unintentionally by prejudice or sympathy. 

The claim agent and adjuster have the responsibility to make a 
complete and thorough investigation; present their report in a factual man- 
ner which can be readily read and understood; and prepare the file so that 
it is what it should be—a body of facts organized as an intelligible whole. 
Conjecture, assumption, generalities, and guesses should be eliminated. 
Truth is fundamental and that is what your file should contain—the 
truth, the whole truth, and nothing but the truth—assembled in a factual 
statement. 

The claim agent or adjuster is an important cog in the administration 
of justice. He is, if he does his job well, the champion of truth. Upon 
him rests the obligation to protect not only his own reputation but that 
of his employer and the industry of which he is a part. 

The claim agent or adjuster must make the initial determination of 
liability or non-liability. He must decide whether a further investigation 
is warranted. If in doubt in serious cases, the file should be sent to the 
trial attorney so that he can determine what he will need by way of further 
investigation. 

In a word, the successful claim man must face the rising litigation 
problems with real thought and inventiveness. He must advance with 
the changing times, and keep abreast of advances in science, and social and 
economic changes. He must apply creative thinking to his job. If he does 
so he will be a real asset to his company and get genuine satisfaction out 
of his job. And that is, after all, the true test of success. 


Want to Bind Your Quarterly? 


You can bind your annual issues of the Federation Quarterly in 
a handsome blue binder, gold lettered on the spine with “‘Federation 
of Insurance Counsel Quarterly.” 

Orders may be placed with Secretary L. J. Clayton, Rusk Build- 
ing; Houston, Texas, at only $2.25 for each binder. 

One binder will hold more than a volume of four issues. 








The Garage Liability Policy 


By KENNETH W. EVANS * 






I AM PLEASED to have this opportunity to discuss 
the Limited Additional Interests Endorsement to the Garage Liability 
policy used by Universal Underwriters Insurance Company of Kansas 
City, and to explain this endorsement in detail. I will discuss some of 
the more common problems that we encounter in handling claims under 
the Garage Liability policy. 

First, let us consider the policy itself. It is indeed a comprehensive 
policy. The basic premium covers general liability coverage on the prem- 
ises, the same as if the insured had purchased an OL®&T general liability 
policy (Owners, Landlords and Tenants). We find operations covered 
the same as if the insured had purchased a Manufacturers and Contractors 
liability policy; we find Products Liability coverage exactly the same as 
if the insured had purchased a Products Liability policy——same coverage 
and exactly the same exclusions; and we find even broader automobile 
liability coverage than contained in an automobile liability policy. These 
are the basic coverages for the basic premiums. I might say here that on 
the West coast automobile dealers all seem to prefer the Comprehensive 
General—Automobile Liability policy, but I, for one, just don’t see why. 
Probably they have never been sold or no one has ever attempted to sell 
them away from it. I do not believe it necessary for automobile dealers 
to pay the extra comprehensive charge that is made for Comprehensive 
General Automobile policies. It seems to me that this is an item of ex- 
pense, small though it may be, that a dealer can save. Garage Liability 
coverage is provided in the CGA policy by a Garage Liability endorse- 
ment, and this gives the same coverage as found in a Garage Liability 
policy. 

This is a comprehensive policy. In a recent case a Supreme Court 
judge in the State of Washington, in an opinion involving the Garage 
Liability policy, made this statement in Morrison v. Anchor Casualty Co.:* 
“The Automobile Garage Liability Policy is one of the most com- 
plex, and perhaps least understood, liability forms in use today. 
Its complexity is largely attributable to the breadth of coverage, 
that is, it embraces a multiplicity of hazards which otherwise are 






































* Vice-Presidnet in charge of Claims, Universal Underwriters Insurance Company, 
Kansas City, Missouri. Address delivered before the Kansas City Claims Association on 
December 7, 1959. 

153 Wash. 2d 707, 336 P. 2d 869 (1959). 
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written under separate policies. There are more divisions of coverage 
in the garage policy than in most liability forms. Furthermore, the 
design of the policy allows a wide choice or selection of both cover- 
ages and divisions of hazard. These options necessitate additional 
restrictions or qualifications within a given division or coverage to 
avoid overlaps. At the same time, the extension of the policy to a 
wide variety of interests or ‘insureds’ results in complicated language.” 


This policy also offers a great many additional coverages, which we 
call ‘‘fringe coverages,’’ which can be purchased for additional premium. 
The first of these is Automobile Medical Payments, which in the Garage 
Liability policy requires additional premium. Also Premises Medical Pay- 
ments. We think that every dealer who carries Automobile Medical 
Payments should also have Premises Medical Payments. From our point 
of view, having Premises Medical Payments enables us to settle many 
cases regarding accidents on the premises, particularly questionable liability 
cases; and I might mention that the majority of premises cases are in the 
realm of no liability or questionable liability. The payment of medical 
expenses helps us to obtain general releases for $1.00 and other valuable 
considerations. It can create good business relationships for the insured, 
and so we place Premises Medical Payments coverage on all policies as a 
routine matter, and have very few, if any kick-backs. 

The next “‘fringe’’ benefit is our old friend, Coverage D. This cover- 
age protects the insured for liability for damage to property of others in 
his charge by collision or upset, and a deductible applies. Because of the 
Collision or Upset feature, and the application of a deductible, some 
adjusters make the mistake of believing this to be a physical damage cover- 
age, but it is strictly a liability coverage. 

Damage to customers’ automobiles by fire or theft is not covered under 
a Garage Liability policy at all. Such coverage can be purchased in a 
GKLL policy (Garage Keeper’s Legal Liability), which is a fire insurance 
contract, whereas Garage Liability is, of course, a casualty form. Many 
problems develop regarding Coverage D and we will come back to this 
in a moment. 

Another ‘‘fringe’’ benefit is Automobile Grease Hoist coverage. Pre- 
mium is charged per hoist, and many dealers have many hoists on their 
premises, and so you must determine how many hoists on the premises, 
and for how many a premium has been paid. This coverage applies to 
damage to property in charge of the insured as a result of ownership, 
maintenance or use of a grease hoist. No deductible applies. The cost 
is very reasonable, approximately $5.00 per hoist per annum, or less, 
and where Coverage D is written, all that Grease Hoist coverage provides 
is to take care of the deductible. At $5.00 or less per year per hoist, many 
dealers consider it a good buy. In connection with Grease Hoist claims, 
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there is the possibility of subrogation or contribution. Whereas many 
dealers own their own hoists, there are also many who merely lease them, 
and the owners are responsible for the up-keep. Many dealers have main- 
tenance contracts with engineers, and in the event of a hoist failure, sub- 
rogation possibilities are usually good. 

The last ‘‘fringe’’ benefit is Use of Other Automobiles. A person 
and spouse covered by Use of Other Automobiles is frequently named on 
the Declaration page, or by an endorsement attached to the policy. Where 
several individuals are named for Use of Other Automobiles coverage, a 
separate endorsement is used. Use of Other Automobiles is in one of two 
forms, either Limited form or Broad form. The chief difference between 
the two is that Broad form covers the use of commercial vehicles, and 
Limited form does not. 

The Garage Liability policy is in two divisions: Division 1 and 
Division 2. Actually, there are three divisions, but 3 is elevator coverage. 
Some adjusters seem to believe that either Division 1 or Division 2 applies 
according to the type of insurance, but this is not correct. It is true that 
the Manual Rules of the National Bureau of Casualty Underwriters, which 
are filed with all Insurance Departments on behalf of members of the 
National Bureau of Casualty Underwriters, and also by companies like 
our own, which is not a member, but a subscriber to the National Bureau, 
set forth that automobile dealers must be insured under Division 1. 
Public parking garages, service stations or repair shops can be covered 
under Division 2, and usually are, but can be covered under Division 1. 
Division 1 or Division 2 applies according to how the premium has been 
paid. If the premium has been paid under Division 2 only, then, of 
course, coverage of Division 2 only applies. It is only in the Declarations 
of the policy that you find the distinction set forth between Division 1 
and Division 2, and the distinction is that Division 1 is described as 
Premises—Operations—Automobiles; whereas Division 2 is described as 
Premises—Operations—Automobiles not owned or hired. Therefore, 
under Division 2 automobiles owned by the named insured are not covered. 
Automobile liability coverage under Division 2 extending only to cus- 
tomers’ cars operated by the insured. . 

Let us consider the Insuring Agreements. Here we find the Definition 
of Hazards, and right away we run into problems. The first part of the 
Definition of Hazards concerns the premises and operations, and generally 
speaking, presents no trouble. Then automobiles are included, and here 
it refers to the ownership, maintenance and use of any automobile in 
connection with the above defined operations. This coverage is necessary 
because of road testing and other operations involving customers’ cars. 
Then it goes on to cover the occasional use for other business purposes, 
and the use for non-business purposes of (1) any automobile owned by 
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or in charge of the named insured and used primarily in the above defined 
operations. 

The above defined operations include operations necessary or incidental 
thereto. This presents problems, for instance in New York there is a 
decision which holds that although Christmas trees are sold on used 
car lots, the sale of Christmas trees is not incidental to the operation 
of a used car lot.” 

The Garage Liability policy was amended back in 1950. The policy 
prior to that time required that an automobile to be covered must be an 
automobile used principally in the defined operations, which means at 
least 51 per cent of the use must be in connection with the defined 
operations. Since the amendment, there has been an erroneous opinion 
in places that this principal use requirement was no longer in the policy. 
This is not correct. Coverage for occasional use for other business pur- 
poses and for non-business purposes still requires an automobile to be 
owned by or in charge of the named insured and used principally in the 
defined operations. 

Next we find coverage for (2) any automobile owned by the named 
insured in connection with the above defined operations for the use of the 
named insured, partner therein, an executive officer thereof, or a member 
of the household of any such person. This is where we frequently run 
into problems. I referred a moment ago to the Manual Rules of the 
National Bureau of Casualty Underwriters. It is true that this Manual 
is filed by the Bureau with all of the various state insurance departments 
on behalf of its member companies. Such filing states that the member 
companies will abide by all of the rules, etc., set forth in these Manuals. 
It has been held that Manual rules become part of the policy contract.* 
It is also true that many independent insurance companies, such as my 
company, also file this same Manual with the various state insurance de- 
partments where we are licensed to do business. 

So far, so good, but we find that the National Bureau of Casualty 
Underwriters tries to dictate to us and all companies as to how insurance 
contracts should be interpreted. I say that we need not run our business 
according to the way a man behind a desk in the offices of the National 
Bureau in New York City says we should. but instead, according to how 
we believe the various state Supreme Courts will interpret the policy 
contracts. I refer particularly to this latter part of the automobile liability 
coverage. The Bureau says that the words ‘‘owned in connection with the 
above defined operations for the use of’” means nothing. The Bureau says 
that if a car is bought by an automobile dealer from any source in connec- 


* Speigal v. Felton, 134 N.Y.S. 2d 242 (1954). 
® Borough of Ambridge v. Home Mutual Casualty, 14 C.C.H. Automobile Cases 2d 
1031, 186 Pa. Super. 295, 142 A. 2d 316 (1958). 
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tion with his business that this qualifies that car for coverage. “‘Any 
automobile owned in connection with the above defined operations for the 
use of the named insured, a partner therein, an executive officer thereof, 
or a member of the household of any such person”’ is interpreted by the 
Bureau as meaning that the dealer can buy an automobile and give it to 
the wife of the vice president, or the wife of a partner, strictly as a family 
car, with no use being made of the automobile in the business of the 
named insured, and that coverage applies under the garage liability policy. 
I say that this is not correct, and this is not what the policy contract 
says, and amounts to giving away free insurance. 

This is not the way the courts have interpreted it. I can quote one 
case to you, namely, Pierson v. American Hardware Mutual.* In this 
case the Supreme Court of North Carolina had this particular part of 
the Garage Liability policy for consideration in a case where the named 
insured’s wife was driving an automobile and claimed coverage under 
the Garage Liability policy, and the automobile was used occasionally in 
the automobile dealership business, but primarily for personal use and 
for use in a hardware business, also owned by one of the named insureds. 
The Court, in its opinion, concluded by saying that since plaintiff's 
automobile was not used in the business of repairing. servicing, etc., for 
which protection is provided by the policy and the other business 
operated by the plaintiff was neither necessary nor incidental to the 
repairing, servicing, etc., it followed that no liability rested upon the in- 
surance company. It is clear, I think, that if the original intent of the 
Policy Forms Committee of the National Bureau was to extend coverage 
as the Bureau now attempts to interpret it as I have stated here, it would 
have been a very simple thing to have stated in the contract that coverage 
applied to any automobile purchased by the named insured in connection 
with the defined operations. The policy is not so written, and I think 
it means what it says when it covers any automobile owned by the named 
insured in connection with the defined operations for the use of, ete. 

You know, it is a little hard to figure out what the National Bureau 
has been up to. My company, for example, today insures for fire and 
casualty approximately 3314 per cent of all factory franchised automobile 
dealers in the country. I don’t want to brag or to appear egotistical, but 
I can say, too, that our loss ratio in Garage Liability policies is below 
the national average. Thereby we render a great service to our policy- 
holders, because Garage Liability policies are experienced rated; as losses 
come down, so do the premiums. 

The next principal source of problems comes from Coverage D. 
Dealers repair cars for customers that have been damaged, and expect to 
be paid under their Garage Liability policy, and frequently in cases 


“16 C.C.H. Automobile Cases 2d 460, 249 N.C. 580, 107 S.E. 2d 137 (1959). 
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where the damage was not caused under circumstances giving rise to 
liability on the dealer’s part. They, too, like some adjusters, think that 
it is a physical damage coverage because of the wording “‘collision or 
upset’’ and the application of a deductible. We frequently can fall back 
on the Manual Rules by pointing out that the application of a deductible 
to this coverage is a requirement of the various insurance departments; 
it is not a requirement of the insurance company. We also frequently 
have to tell our insureds that the policy prohibits insureds assuming 
liability or incurring any expense. However, it is the peculiar wording 
under Coverage D that presents most of our problems. I refer you to the 
words “‘property of others of a kind customarily left in charge of garages.” 
I don’t believe I know just what this means, but I suppose it could relate 
to such things as baby carriages, pies in a pie truck, candy in a candy truck; 
for example, if a pie truck customarily goes into a garage for servicing, 
loaded with pies, or candy in a candy truck. But then comes the question 
of liability, and here let me say that you should never make the mistake 
of confusing questions of liability with questions of coverage. If the 
dealer does not know about the pies or the candy, I doubt if he could be 
held liable if the truck was upset while road testing, and the pies damaged. 
For instance, if a diamond salesman left trays of diamonds in the glove 
compartment of his car, would this be “‘property of others of a kind 
customarily left in charge of garages,’’ and if the dealer had no knowledge 
of the diamonds in the car, could he be held liable if the diamonds were 
lost in a collision? I don’t think so. 

There have been some strange decisions handed down in connection 
with Coverage D. The Supreme Court of Montana, a year or so ago, 
held us liable where the dealer damaged a car that was in his possession 
for sale, a car the dealer had obtained in the regular course of his business 
from the Oldsmobile factory in Michigan and was floor-planning the 
car with General Motors Acceptance Corporation. This brand new Olds- 
mobile was being demonstrated by a salesman when involved in a collision, 
and a total loss resulted. The dealer made claim under Coverage D and, 
of course, we denied coverage. The dealer brought suit against us, which 
eventually reached the Supreme Court of Montana, which held that 
General Motors Acceptance Corporation was the owner, and therefore it 
was “property of others of a kind customarily left in charge of garages,” 
this being one of the most fantastic decisions to ¢ome down in a long 
time.®> You can see that under this decision we could be held to provide 
collision coverage on every automobile really owned and held for sale by 
a dealer and, of course, there certainly was never any intent to cover 
anything like that under Coverage D.* Apparently the Supreme Court 


5 Livingstone Motors v. Universal Underwriters Insurance Co., 133 Mont. 89, 320 
P. 2d 351 (1958). 
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judges had overlooked one important point, and that is that if these 
vehicles are owned by the factory or by a finance factor, then the operation 
of these cars as demonstrators would not be covered under a Garage 
Liability policy for liability, which you will note by referring back to the 
Definition of Hazards as it pertains to coverage for owned automobiles, 
as already discussed. Well, we quickly acted after that one, to be sure 
that such a decision could never be handed down again. We immediately 
issued endorsements to all pending Garage Liability policies in Montana, 
including the automobile reporting form policies, and of course, to all 
new and renewal policies in that state. This endorsement reads: 

“In consideration of the premium charged, it is agreed that for the 
purposes of this policy, owned automobiles shall include new auto- 
mobiles received by the named insured from the factory or dis- 
tributorship and held under a manufacturer's certificate of origin 
or trust receipt and financed in whole or in part.” 


The next source of most problems is Insuring Agreement III, the 
extended coverage clause, or the so-called omnibus clause. I will restrict 
this to our LAI problems. We found out that most of the serious auto- 
mobile accidents under the garage liability policy involved cars loaned 
by a dealer to a friend or customer, or cars being tried out by a prospective 
purchaser. We found a strange situation frequently existing where an 
individual had no liability insurance of his own and yet expected to 
borrow a car and to have free insurance provided with it. We decided 
to exclude such people from the garage liability policy. We prepared a 
new omnibus clause, in effect our LAI endorsement is this new omnibus 
or extended coverage clause. We set forth just who is covered. Briefly 
it is the named insured, partners, officers, and employees and members of 
their households, and that is all. It is not a question of excess or primary 
insurance. We just have no coverage for anyone other than those just 
described. We have filed it with the insurance departments where we are 
licensed, excepting only Virginia, North Carolina and Texas where the 
omnibus clause is prescribed by statute. It has been accepted by all in- 
surance departments where filed. We also have filed a premium rate 
reduction. It is not mandatory but I guess 90 per cent or more of our 
dealers elect to buy it. It is not the premium rate reduction that amounts 
to much, but you know that garage liability policies are experience rated 
and thus the accidents that we eliminate increase the experience credits 
for the named insured and this results in lower premiums. 

When one of your automobile liability insured’s is driving one of our 
dealer’s cars, your insured being covered under the “‘use of other cars’”’ pro- 
vision of your policy has only your insurance available to him. We cannot 
defend him, we cannot contribute to a settlement or judgment. In owner- 
ship statute states, we cannot care less what the judgment amounts to 
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against our insured. We have an action over against your insured for in- 
demnity. So that is why we say to you, “Get out and settle it."” We have 
had our problems regarding this LAI endorsement but just a week ago in 
a $30,500 garnishment action against us in Seattle, Washington, we ob- 
tained a summary judgment. 

Above I have said that we only cover employees, etc., but we also 
have the familiar phrase ‘“‘and any other person or organization legally 
liable for the use thereof only while such automobile is operated by the 
named insured or any such partner, etc., or member of the household.” 
We have had some individuals and some insurance companies say that 
the dealer was “‘operating’’ the automobile by inducing a prospective 
buyer to try it out. We must completely reject this. We consider it a 
bailment, particularly when no salesman is in the car with the driver. 
A bailment, the relationship of bailor and bailee, is a relationship peculiar 
unto itself. The laws of agency, respondent superior, do not apply and 
therefore the owner, the dealer, could not possibly be operating the car. 
Under bailment the bailee is in the same status as the owner. This 
argument is what obtained the summary judgment in Seattle. There are 
also many cases in various jurisdictions that hold that, ““A driver operates 
the car for the owner, but the owner only operates it if he drives himself.” 
Now we are informed on excellent authority that in the new Garage 
Liability policy form that is to be introduced some time in 1960, the 
National Bureau is building a LAI right into the policy on the theory, 
I am told, that if Universal Underwriters Insurance Company can do 
this, so can every other company, and we are happy to have it so. 

The only other part of Insuring Agreement III, the extended coverage 
clause, that I need mention here is that part which excludes coverage 
under the policy for partners, officers, employees, or any additional insured 
for operations of cars they own themselves. It makes no difference whether 
a partner or an employee is operating his own car on the named insured’s 
business, there is still never any coverage available under the Garage 
Liability policy for such partners, officers, or employees in operating 
their own automobiles. The named insured, of course, is always fully 
covered. Here again, keep in mind that in the event you are forced to 
make a payment on behalf of your named insured, that you have an action 
over for indemnity against the said partner, officer, or employee. They 
should carry liability insurance on their own cars. 

The exclusions present no general problem with one notable excep- 
tion. I refer to exclusion (f) which corresponds with exclusion 5, I 
think, in the Garage Liability endorsement for CGA policies. This 
exclusion reads: . 

“This policy does not apply under coverage B, to injury to or 
destruction of (1) property owned by or rented to the insured, or 
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(2) except under division 3 of the Definition of Hazards, property 
in charge of or transported by the insured, or (3) any goods or 
products manufactured, sold, handled or distributed or premises 
alienated by the named insured, or work completely by or for the 
named insured, out of which the accident arises.” 


The chief problem concerns workmanship cases. We always say that 
we cannot guarantee workmanship, which is true. The word “handled” 
in the exclusion does not mean held for sale. We say a dealer handles 
Delco batteries or he handles Atlas tires, etc., but in this policy the 
word “‘handled’’ means manipulated as with the hands. There are 
several decisions on this point.® 

When a dealer overhauls and repairs a differential and replaces various 
gears and negligently puts a gear in upside down, and when the customer 
drives the car the gears are all chewed up and the differential housing is 
ruined, we maintain that the damage, including the housing, is all part 
of the job performed and is excluded. I discussed this particular case with 
Mr. O’Connor of the FC@S Bulletin, and he states that this particular 
exclusion is not too clearly worded, and it may be changed in the new 
policy, but at the moment he agrees with me that this exclusion would 
include the housing. We have cases where an engine is overhauled, new 
bearings, pistons, etc., and a gasket is negligently replaced, resulting in 
water entering the cylinders, ruining the engine, and we maintain that 
the entire job of repairs, including a new block, is all excluded as being 
damage to property handled. Some of these workmanship cases are 
borderline, but you need to find out exactly which parts were handled 
in doing the original job. Some people say that if this position be 
correct, then if an employee of an insured merely touches a car or any 
part, it gives rise to the exclusion, and we could exclude all damage. 
This, of course, is ridiculous, and it overlooks the fact that the exclusion 
applies to work handled out of which the accident arises. It is a sensible 
exclusion; it does make sense. 

Anti-freeze cases present some problems, but where a dealer agrees to 
sell anti-freeze, charges for it and then forgets to put it in the radiator 
and the car is damaged when in the customer’s hands, this damage is 
covered. The damage is not covered if the car freezes while in charge of 
the dealer, but remember this, that if a dealer sells a new car or used car 
and for the selling price he says it contains anti-freeze, but actually it 
does not, or if so, in an insufficient quantity, and the car freezes when 


® Liberty Mutual v. Hercules Powder Company, 8 C.C.H. F. & C. Cases 542, 126 


F. Supp. 943 (D.C. Del. 1954) reversed, 8 C.C.H. F. & C. Cases 745, 224 F 2d 293 
(C.A. 3d, 1955); Employers Mutual v. Underwriters at Lloyds, 177 F. 2d 249 (C.C.A. 


7th, 1949). 
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in the possession of the customer, there is no coverage, because the exclu- 
sion applies regarding damage to property sold. 

Hoods flying up are excluded as to damage to the hood itself. If the 
argument is that the mechanic negligently failed to properly close the 
hood, then the damage is obviously caused by the way the mechanic 
handled the hood, so the exclusion clearly applies. Other damage caused 
by the hood flying up, such as to the windshield, top, etc., would be 
covered. We must have uniform claim handling, especially in these days 
of ruinous loss ratios. It is a wicked shame to pay claims not covered, 
either due to ignorance or merely to obtain competitive sales advantage. 

Crankcase claims are covered, the reason being primarily that no 
work is performed on the engine; but on the other hand, if the insured 
works on an engine or transmission, etc., and then forgets to replace the 
oil or grease, and damage occurs when the customer is driving the car, 
then there is no coverage. This is clearly distinguishable from crankcase 
claims. 

Remember that regarding date that damage occurs that liability 
policies only cover accidents during the policy period. In other words, if 
your insured is negligent on December 31st, but the accident occurred 
January Ist, or after, and your policy expired December 31st, you have 
no coverage. In other words, it is the date of accident that governs as 
to coverage, and not the date that negligence occurred. If the negligence 
occurs during your policy period, but the accident that results from that 
negligence occurs during our policy period, then our policy has to take 
care of the claim, not your policy. 

Remember that repairs by the named insured must be at his actual 
cost as to labor and materials. Some may say that the policy indicates 
that only repairs under Coverage D must be at cost. It is too bad that 
this impression can be made, but believe me, all repairs must be at the 
actual cost of labor and materials, and this obviously does not include 
such items as overhead. In any event, public policy prohibits anyone 
from profiting from his own wrongdoing, and thus a dealer cannot 
negligently damage someone else’s property and then make a profit out 
of the repairs. Public policy requires that he recover nothing more than 
his actual cost. 








Insurance—A. Prospective View 
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[i TAKE A PROSPECTIVE view of anything, we 
should examine the present, for today’s challenges and the way we face 
up to them will shape the pattern of what will come. In our swiftly 
moving economy, today’s developments almost immediately become yester- 
day’s history, and tomorrow’s promises quickly become today’s accom- 
plishment. 

Tremendous changes are taking place in our technological, industrial 
and general economic systems. Advances and developments in manufac- 
turing, merchandising and transportation have brought new situations, 
creating new possibilities of economic loss and requiring new devices to 
protect against such loss. These changes are physical; they are recogniz- 
able, and because of this, they can be measured and evaluated and 
insurance protection can be obtained. 

As our industrial and commercial economy continues its remarkable 
growth, the insurance industry will keep pace with the needs of the 
American community. It is a part of that growth, protecting against 
and easing the impact of loss both on the individual and on business 
enterprise, so that the maximum of our personal efforts and private 
resources can be best employed. 

There are other changes, which are intangible in nature. Sometimes 
these changes develop without early recognition. They are difficult to 
evaluate. These are changes in philosophy, changes perhaps in our ideas 
of individual self reliance, and in the role of government. 

The insurance buyer—the insurance manager—is charged with the 
vital duty of guarding his enterprise from the hazards of business 
liability and casualty losses. He is an expert in recognizing exposures to 
loss and in anticipating dangers as his company expands into new opera- 
tions or changes its methods. He has become identified with and is a 
part of the insurance industry. Because of his knowledge and experience 
in the ways insurance can provide the shield against loss, the insurance 
manager has contributed directly to the development of new kinds of 
insurance coverages, the advancement of accident and loss prevention 
techniques, and the adoption of more efficient. methods of insurance mer- 
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chandising. The insurance manager and the corporate insurance buyer 
probably has interest in the affairs and fortunes of the insurance industry 
second only to his interest in his own business. 

I shall discuss a few aspects of the fire and casualty insurance business, 
which, although presently receiving considerable attention in the insurance 
press, may have seemed remote from your business interest. Far from 
being remote, they should mean much to you, as representatives of in- 
dustry and commerce, because the trends which will evolve and the 
course which will be set for insurance will have its impact on your busi- 
ness, and indeed on all the public. 

You have seen tons of print about the need for solving certain 
“social problems’’ which eager paternalists say cannot be handled by 
private insurance. From the Congressional hearings, you have heard 
vague suggestions that there is a lack of competition and even a danger 
of monopoly in the insurance business. Regulation of the insurance 
business is a popular topic these days, and because the insurance business 
is important to you, you probably wonder what’s going on. 

Let’s take a look at automobile insurance. , 

Many of our state legislatures have focused their interest on the so- 
called social problem caused by the financially irresponsible motorist. 
The problem is, how to guarantee that every motorist who negligently 
injures another will be financially able to satisfy any judgment for 
damages against him. With over 70 million automobiles using our 
highways, and more added annually, and with the great toll in personal 
injury and loss of lives and property on the highways, it is right that 
we seek a sensible solution. The insurance industry has done a superlative 
job in promoting the purchase of automobile liability insurance through 
voluntary sales efforts. Moreover, to induce those who did not readily 
respond to the need for liability insurance, the states, urged by insurance 
business, enacted safety responsibility laws, with which you are familiar. 
These laws operate on the basis of an indirect compulsion within the 
framework of private enterprise. 

Recognizing the social need for such insurance, the insurance industry 
has entered into voluntary pool arrangements, commonly called Assigned 
Risk Plans, so that insurance may be made available even to those drivers 
whose characteristics for potential loss would normally make them un- 
desirable to the underwriter. The result is that generally the percentage 
of motorists who are unable to pay for losses is relatively small, ranging 
from about 20% in some states down to about 3% in others. 

Yet, there are advocates of the proposition that government must 
somehow see to it that all persons injured in automobile accidents can 
recover damages from the negligent car‘'owner. Others go farther, and 
say society should compensate everyone, even those who actually cause 
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or contribute to their own loss, so that everyone may be spared economic 
discomfort. 

There have been great pressures for compulsory automobile liability 
insurance laws and for the state to create funds from which to pay 
judgments. The insurance industry is opposed to compulsory automobile 
insurance laws because experience shows that political pressures and 
political considerations will inevitably be substituted for the judgment 
and responsibility of private management in essential areas of operation. 
Such laws stifle initiative and create the atmosphere for the state to 
undertake to provide insurance as a government function. 

The insurance industry is opposed to unsatisfied judgment fund 
schemes to set up a state operated fund. This is a direct step toward the 
substitution of government insurance for private insurance. 

These measures are not real solutions nor are they in the public 
interest. 

Insurance has not merely opposed. It has, for years, been offering 
affirmative programs. The key to the problem is to stop the carnage 
on the highways. The insurance industry has prepared a comprehensive 
program, including specific measures in the area of traffic safety for the 
protection of the public. Realistic recommendations, on which the 
authorities must sooner or later take action, are effective enforcement of 
the motor vehicle laws, the use of a no-fix traffic ticket, tighter licensing 
requirements for drivers, chemical tests for intoxication, and a broad 
program of driver education. 

The casualty insurance industry organized in 1959 the Insurance 
Institute for Highway Safety to conduct and encourage programs designed 
to save lives and property from the hazards of highway accidents. The 
Institute is manned by a full time staff of experts in traffic safety and 
traffic education, and it has provided an annual fund of $1 million for 
the effort. 

Stopping the accident toll on our highways will require a change 
in the public attitude from one of an apathetic acceptance to a popular 
demand that automobiles be operated with intelligence and consideration 
for others. This is a place for government to act. Some of these require- 
ments may seem to be unpopular and politically distasteful, but the 
time has come for the legislators and the administrators to face up to the 
real problem instead of ignoring it, with the consolation that the injured 
party will be paid. 

It’s time for a crackdown on traffic enforcement; it’s time for the 
courts to ‘‘throw the book” at persons who commit dangerous acts while 
operating an automobile; it’s time to get tough. The only answer is 
for people to face the facts, and I urge that you and your companies 
take every opportunity to point this out whenever and wherever you can. 
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Let’s look in on Washington. Congress has been engaged in studying 
the matter of medical care and hospitalization insurance for the aged. 
Proponents of the Forand Bill and other similar legislation say that 
there is a human problem which only the government can cope with, 
and they would extend the social security law to provide hospital and 
medical care benefits to our older citizens. When it is pointed out that 
our older and retired people are capable of handling their own problems 
in this area by their savings, investments and other resources, and through 
the love and care of their own families, the proponents for more govern- 
ment activity brush these off. 

When the widespread use of voluntary health insurance is demon- 
strated, the ‘“‘more government” crowd is not impressed. Proponents of 
“‘more government” ignore the staggering cost in dollars and they cannot 
or will not learn that for every responsibility turned over to the govern- 
ment in return for a bit of security there is a corresponding surrender of 
individual freedom. This is another example of the creeping interference 
by government in private affairs. Such a program of government benefits 
can only grow bigger to embrace not only the aged, but everyone, with 
the likely result that another part of the private enterprise system will 
disappear down the drain, while a full scale socialized medicine program 
takes its place in the happy new world. 

The Anti-Trust and Monopoly Subcommittee of the United States 
Senate has been conducting an investigation to determine whether the 
regulation of the insurance business by the various states has done a satis- 
factory job of protecting the public interest. If it were to be established 
that state regulation was inadequate to protect the public, the Federal 
government might well assume the role of regulator, under the powers 
it possesses, by reason of the Federal anti-trust laws, from which the 
business of insurance is now exempt. 

Government control of business! The idea shocks you when you 
associate it with your own business. You see it repugnant to the tradi- 
tional position of private enterprise that the less government, the better. 
Yet the insurance business, a great part of our private capital system, 
has embraced regulation and has participated in the enactment of com- 
prehensive regulatory laws. But proper regulation in the interest of 
the public must not be confused with improper interference by govern- 
ment in the conduct and management of private business. An under- 
standing of this position requires an examination of the nature of in- 
surance and its function in our economic system, and its relation to the 
laws governing business generally. 

Insurance frees private capital from risks of loss, permitting its use 
with confidence in new ventures. Insurance is indispensable to the 
successful function of our enterprise system, and because of this, insurance 
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is affected with the public interest. A business so directly connected with 
the public welfare must be always stable and safe. The general forces 
and stresses of the marketplace cannot be permitted to impair its stability. 
Thus, the insurance business, if it is to remain in private management, 
must be a regulated private enterprise. 

Long before the Federal government showed an interest in insurance, 
the business itself and many of the states had taken steps to regulate 
insurance. It must be remembered that the insurance business is signif- 
icantly different from most private enterprise. Insurance, in essence, must 
measure the area and extent of probable losses, and make financial pro- 
visions for them. To do this, it must rely in great measure upon the 
experience of the past. In evaluating the probabilities of loss and 
establishing the price required for insurance protection, it is necessary 
that the insurance underwriter establish his standards on the broadest 
base of compatible experience possible. This calls for the accumulation 
of past experience from as many insurers as possible. Rating bureaus and 
statistical organizations were organized by the companies to provide this 
imperative intelligence. These centralized sources of information served 
also as a mechanism to promote stability in the price of insurance and 
to minimize the forces of unrestrained competition which could impair 
the solvency of some insurance companies. In the insurance business, 
then, action by competing insurers to stabilize the price of insurance was 
recognized as sound practice for the protection of the companies and 
the insuring public. 

In the late 1800's the public policy of our people was expressed 
in the enactment of the Sherman Anti-trust law, which prohibited 
monopolies and combinations in restraint of trade, and made unlawful 
any action in concert for the purpose of price fixing in interstate commerce. 

Historically, the anti-trust law was never considered applicable to 
the insurance business because the insurance business was not regarded 
as interstate commerce. As part of the changes in our economy, this idea 
of the law also changed, and insurance is now considered to be interstate 
commerce. Except for the fact that it occupies a ungiue position in our 
system, the business would be subject to the Federal anti-trust laws. It 
is not, however—the Congress having granted to insurance a specific 
exemption from the application of the Federal laws respecting price 
agreements and restrictions on competition. 

It was recognized that the Sherman Act should not apply to the 
business of insurance. It is necessary that insurance companies act in 
concert to determine what will be a proper price for their product on 
the basis of a compilation of their mutual experience. Because insurance 
if effected with the public interest, it was recognized that unrestricted 
competition in prices must not prevail, but that competition must be pre- 
served under the protection of the regulation. 
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The logic and validity of this principle is simply that competition 
should be encouraged, but it must not be allowed to impair the financial 
integrity of insurers. 

The Senate inquiry, to the end that it seeks to ppraise objectively 
the effect of state regulation,. is quite proper. To the extent that it seeks 
to satisfy itself that there is reasonable competition and there is safety 
from the dangers of monopoly, the Senate subcommittee is performing 
a public service. Yet there is more than a suspicion that the natural 
tendency of the central government to expand its regulatory powers is 
not entirely absent from the insurance investigation. The tone of the 
inquiry indicates a preconceived notion that there should be unrestricted 
price competition in the insurance business. At the same time, concern 
is expressed that the developing trend of company mergers, occasioned by 
the advent of multiple line coverages and the need for more efficient 
operation, will result in monopoly. What is missing is an understanding 
that in the insurance business unrestricted devil-take-the hindmost com- 
petition will create the need for mergers as a matter of self preservation 
for many companies. 

State regulation has performed creditably, but continued public con- 
fidence will require that the state encourage changes to meet new needs 
and at the same time resist erosion of fundamental principles essential to 
the good health of our economy. The measure of what is currently 
politically expedient because it may seem popular must be abandoned 
wherever it exists. Administration must be realistic. Increased competi- 
tion among insurers in most every aspect of coverage, service and price 
will test the caliber of state regulation. 

The public interest requires that the state exercise the same degree 
of concern that rates be adequate as that they be reasonable. The para- 
mount obligation of the state is to see to it that insurers do not, in the 
heat of bidding, succumb to the temptation to write business at rates 
which in the long run are insufficient in relation to the hazard. 

Insurance companies will provide the widest possible market so long 
as they are not asked to do so at continuing loss. It is important that 
we all understand this. 

The National Association of Insurance Commissioners, undoubtedly 
sparked by threat of Federal intervention, is presently studying the rating 
laws to determine if changes are necessary. The study will be compre- 
hensive and it will be some time before their findings are made. One 
thing is clear, state regulation must stay abreast of the economic changes. 
The state must provide a pattern of regulation which strikes a proper 
balance, avoiding the too often apparent tendency to overregulate, as 
well as the pressures which will come for too loose supervision. Your 
increasing needs for insurance on national risks having wide geographical 
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diversification requires modification of laws which hamper the transaction 
of insurance business among the various states. One which comes to mind 
is the unjustifiable requirement of the resident agency laws in many 
states which, by insisting that a local agent sign and receive a commission 
on every policy covering an exposure in his state, makes it difficult for 
insurers to economically satisfy the insurance requirements of the widely 
spread operations of national corporate risks. 

Now, allow me one more cheer for my business. The great promise 
of the atomic age came after World War II. Development of the use of 
the atom for peacetime purposes began with the Atomic Energy Act 
of 1954, which relaxed the government monopoly and permitted private 
industry into the field. Over night a great industry was born, and into 
it went gigantic investments of private capital and of skill and imagina- 
tion to pursue the limitless possibilities of a future almost beyond vision. 

First industrial efforts have been in the construction of nuclear reactor 
power plants. The privately owned reactor power plant at Dresden, 
Illinois announced the delivery of electricity for commercial purposes 
only a few weeks ago. No less spectacular is the use of nuclear materials 
—tradio isotopes—in medicine, research and industry. 

The development of the atomic industry brings new hazards of loss 
of property and for liability for injuries and damages caused to others, 
which must be protected by insurance. How did the insurance industry 
respond? 

To provide property and liability insurance on nuclear risks, the 
insurance industry organized a pooling of its facilities to permit insurance 
in great amounts required by the nuclear hazards. The stock companies 
organized the Nuclear Energy Property Insurance Association (NEPIA), 
consisting of 189 companies, and 103 mutual companies established the 
Mutual Atomic Energy Reinsurance Pool (MAERP). In order to pro- 
vide liability insurance, the Nuclear Energy Liability Insurance Associa- 
tion (NELIA) was organized. The combined facilities of these pools 
augmented by foreign reinsurance provide property insurance of over $65 
million on a single risk and liability insurance of $60 million, or the 
unprecedented total amount of $125 million of coverage. 

The Nuclear Energy Rating Bureau also established rates for in- 
surance on nuclear risks. New insurance contracts have been devised to 
afford needed protection. The insurance industry has developed specialized 
loss prevention and inspection service with expert personnel trained in 
nuclear problems, radiation detection and safety methods. The insurance 
business is ready and able to perform its traditional function. 

Yet, in the face of these significant contributions to the develop- 
ment of atomic power we find governmental proposals to deny the use 
of private insurance and to substitute governmental indemnity for it. 
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Specifically, I refer to the regulation of the Atomic Energy Commis- 
sion excluding private insurance in favor of complete governmental in- 
demnity in connection with the operation of government-owned nuclear 
facilities which are operated by private contractors. This promises to be 
a major field of atomic development and the insurance industry has made 
the record of its ability to provide this protection in the new era. Of 
course, where private insurance cannot be made available, government in- 
demnity is necessary, as in the obvious case of the possibility of a nuclear 
catastrophe which, though remote, must be accounted for. Indemnity by 
the government should supplement available insurance. It should not be 
substituted for it. 

So, the prospective view indicates great material developments and 
continued changes in our economy. It is safe to say that the economy 
will easily accept and adapt to the new material developments. As for 
the insurance industry, it will be right there with you. The prospective 
view also indicates that there will be stress and strain on the philosophy 
and ideals that have brought us to our present place, and it is important 
that we attend to these as we go to work on the job ahead. 


Edgar Victor Werner Memorial 


Vice President and Mrs. Victor D. Werner were host and hostess at a 
reception on Sunday, April 24, 1960, in the new Queens Bar Headquarters 
Building in Jamaica, New York, on the occasion of the presentation and 
dedication of the Honorable Edgar Victor Werner Conference Room in 
Honor of Mr. Werner’s father, who was Judge of the 10th Judicial Cireuit 
Court of Wisconsin from 1916 to 1940. Included in the dedication program 
was a reprint of the letter sent by Judge Werner to his son, Victor, on the 
oceasion of his 21st birthday on January 6, 1922. Portions of that letter, 
of interest to attorneys generally, follow: 


‘‘The opportunities in the world are great and many and in the 
profession you have chosen there is a greater field for doing good 
in the world than in any other profession known. 

‘‘Honesty, integrity and uprightness are congenial companions 
in the law profession, and success is bound to result if pursued 
in that light. 

‘*Tt will, therefore, behoove you to acquire a good understanding 
of the law profession and devote your entire time to it. Law 
is a jealous mistress. There is no success in law or the studying 
of law unless you give it your undivided attention.’’ 
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New Members 


Although most new members are now processed and admitted only 
at our annual and mid-winter meetings, the following three persons have 
been admitted to membership since publication of our 1960 Biographical 
Roster: 


















Donald M. Gillis, Q. C., of Gilbert, McGloan & Gillis, 22 King St., 
Saint John, New Brunswick, Canada; B.A. Acadia Univ., B.C.L. Univ. 
of New Brunswick; Adm. New Brunswick bar 1946; Mem. Canadian, 
New Brunswick (council) Bar Assn’s; Saint John Law Soc. (past-pres.) ; 
Master, Supreme Court of New Brunswick; Lecturer, Univ. of New Bruns- 
wick faculty of law (1950-59). 










Pinkney C. Grissom, of Thompson, Knight, Wright & Simmons, Suite, 
2300, Republic National Bank Building, Dallas 1, Texas; LL.B. Wash- 
ington and Lee Univ. (1920); Phi Delta Phi; Mem. Amer., Texas and 
Dallas Bar Ass’ns; Fellow, Amer. Coll. of Trial Lawyers; Internt’l Ass’n 
Ins. Counsel. 










Adrian Thomas Hewitt, Q.C., of Gowling, MacTavish, Osborne & 
Henderson, 88 Metcalfe St., Ottawa (4), Canada; Osgoode Hall, Toronto;’ 
Adm. Ontario bar 1948; Mem. Canadian Bar Ass'n. 







Emund Peter Newcombe, of Gowling, MacTavish, Osborne & Hen- 
derson, 88 Metcalfe St., Ottawa (4), Canada; B. A. McGill Univ., Os- 
goode Hall, Toronto 1950; Phi Delta Phi. Adm. Ontario bar 1950; Mem. 
Canadian Bar Ass’n; County of Carleton Law Ass’n (trustee 1957-59; 
Secy. 1959-60) ; Dir. Legal Aid, County of Carleton (1953-56). 












Stephen Cox O’Brien, of O’Brien, Howe, Hall & Molan, Suite 1209, 
507 Place D’Armes, Montreal, Quebec, Canada; B. A. McGill Univ. 
(1953); mem. Canadian, Quebec and Montreal Jr. Bar Ass’ns. 











H. Francis Stewart, 607 Commerce Union Building, Nashville, Ten- 
nessee; Univ. of Tenn. B.S. (1940), LL.B. (1941); mem. Amer., Tenn. 
and Nashville Bar Ass’ns; Internt’l Ass’n Ins. Counsel. 







Max. H. Wier, Jr., Manager, Claim Division, United Services Auto- 
mobile Ass’n, 4119 Broadway, San Antonio (9), Texas; B.A., L.L.B. 
Univ. of Texas; Adm. Texas bar 1938; Mem. Texas Bar Ass’n. 
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(see Vol. 9, No. 4, Summer 1959, for index to Vols. 1 through 9) 


A Challenge to the Defense Bar and the 
Insurance Industry, George F. Wood- 
liff, v. 10, No. 1, Fall 1959, p. 16 

Aspects of the Liability of Manufacturers 
of Goods, Frederick M. Garfield, v. 
10, No. 2, Winter 1959-60, p. 64 


Challenge, Burton S. Cooper, v. 10, No. 
4, Summer 1960, p. 46 

Clean up or Die, Edward P. Gallagher, 
v. 10, No. 2, Winter 1959-60, p. 6 

Corporate Citizenship, the Businessman, 
and Good Government, H. Bruce 
Palmer, v. 10, No. 1, Fall 1959, p. 41 


Delay in the Court—A Book Review, 
Carroll R. Heft, v. 10, No. 3, Spring 
1960, p. 13 

Development of Insurance In Florida, 
J. Edwin Larson, v. 10, No. 1, Fall 
1959, p. 19 


Fee Discussion— Company Viewpoint, 
Donald E. Rhodes, v. 10, No. 1, Fall 
1959, p. 36 

Financial Statements of Fire and Casualty 
Insurance Companies, S. Alexander 
Bell, v. 10, No. 4, Summer 1960, p. 6 

Future of the Life Insurance Industry, 
Burton M. Cross, v. 10, No. 2, Win- 
ter 1959-60, p. 19 


Get the Facts, Myron H. Burnett, v. 10, 
No. 4, Summer 1960, p. 20 


Inequitable Verdicts—Why? (Committee 
Report), v. 10, No. 3, Spring 1960, 
p. 8 


Insurance, A Prospective View, Edmund 
J. O’Brien, v. 10, No. 4, Summer, 
1960, p. 72. 


1959 Highlights of Automobile Liability 
Insurance, Norman E. Risjord, v. 10, 
No. 2, Winter 1959-60, p. 32 


Observations on the Preparation and De- 
fense of Compensation Claims, J. 
Harry LaBrum, v. 10, No. 4, Summer 
1960, p. 50 


Patient vs. Hospital, Henry P. MacKeen, 
v. 10, No. 3, Spring 1960, p. 80 
Pitfalls in Indemnity Agreements, Thomas 
B. Weatherly, v. 10, No. 4, Summer 

1960, p. 39 


The Employee Exclusion in Liability In- 
surance Policies, Ben Ramsey, v. 10, 
No. 2, Winter 1959-60, p. 52 

The Garage Liability Policy, Kenneth W. 
Evans, v. 10, No. 4, Summer 1960, 
p. 62. 

The Litigation of a Life Insurance Com- 
pany in the Past Ten Years, G. Frank 
Purvis, Jr., v. 10, No. 1, Fall 1959, 
p. 64 

The Preparation and Defense of Waxed 
Floor Cases, Sidney A. Moss, v. 10, 
No. 1, Fall 1959, p. 55 

The Public Servant, Leo V. Gaffney, v. 
10, No. 4, Summer 1960, p. 35 

Tort Liability of Hospitals, Fred J. O’Con- 
nor, v. 10, No. 3, Spring 1960, p. 71 

Trends in Liability: Family Responsibil- 
ity in Tort, v. 10, No. 4, Summer 
1960, p. 23 

Trial Tactics Panel—Selection of Jury— 
Summation to Jury, v. 10, No. 3, 
Spring 1960, p. 16 


Uniform Rules of Evidence, Edmund M. 
Morgan, v. 10, No. 2, Winter 1959- 
60, p. 19 


Why Write?, Gibson B. Witherspoon, v. 
10, No. 2, Winter 1959-60, p. 70 
Workmen’s Compensation Recoveries for 
‘No-Contact Injuries, William A. 
Griffis, Jr., v. 10, No. 1, Fall 1959, 

p. 27 
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(see Vol. 9, No. 4, Summer 1959, for index to Vols. 1 through 9) 


Beckham, Walter H., Jr., Trial Tactics 
Panel—Summation to Jury (Pl.), v. 
10, No. 3, Spring 1960, p. 40, 66 

Bell, S. Alexander, Financial Statements 
of Fire and Casualty Insurance Com- 
panies, v. 10, No. 4, Summer 1960, 
p. 6 

Burnett, Myron H., Get the Facts, v. 10, 
No. 4, Summer 1960, p. 20 


Cooper, Burton S., Challenge, v. 10, No. 
4, Summer 1960, p. 46 

Cross, Burton M., Future of the Life In- 
surance Industry, v. 10, No. 2, Winter 
1959-60, p. 19 


Evans, Kenneth W., The Garage Liability 
Policy, v. 10, No. 4, Summer 1960, 
p. 62 


Gaffney, Leo V., The Public Servant, v. 
10, No. 4, Summer 1960, p. 35 
Gallagher, Edward P., Clean up or Die, 
v. 10, No. 2, Winter 1959-60, p. 6 
Garfield, Frederick M., Aspects of the 
Liability of Manufacturers of Goods, 
v. 10, No. 2, Winter 1959-60, p. 64 
Griffis, William A., Jr.. Workmen’s Com- 
pensation Recoveries for No-Contact 
Injuries, v. 10, No. 1, Fall 1959, p. 27 


Heft, Carroll R., Delay in the Court—A 
Book Review, v. 10, No. 3, Spring 
1960, p. 13 

Humkey, Walter, Trial Tactics Panel— 
Summation to Jury (def.), v. 10, No. 
3, Spring 1960, p. 53 


LaBrum, J. Harry, Observations on the 
Preparation and Defense of Compen- 
sation Claims, v. 10, No. 4, Summer 
1960, p. 50 

Larson, J. Edwin, Development of In- 
surance in Florida, v. 10, No. 1, Fall 
1959, p. 19 


MacKeen, Henry P., Patient vs. Hospital, 
v. 10, No. 3, Spring 1960, p. 80 
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Moss, Sidney A., The Preparation and 
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No. 1, Fall 1959, p. 55 


O’Brien, Edmund J., Insurance, A Pros- 
pective View, v. 10, No. 4, Summer 
1960, p. 72 
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pitals, v. 10, No. 3, Spring 1960, 
p. ‘71 


Palmer, H. Bruce, Corporate Citizenship, 
the Businessman, and Good Govern- 
ment, v. 10, No. 1, Fall 1959, p. 41 

Purvis, G. Frank, Jr., The Litigation of 
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Ten Years, v. 10, No. 1, Fall 1959, 
p. 64 


Ramsey, Ben, The Employee Exclusion in 
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No. 2, Winter 1959-60, p. 52 

Rhodes, Donald E., Fee Discussion— 
Company Viewpoint, v. 10, No. 1, 
Fall 1959, p. 36 
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No. 2, Winter 1959-60, p. 32 
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Summitt, Robert M., Trends in Liability: 
Family Responsibility in Tort, v. 10, 
No. 4, Summer 1960, p. 23 


Weatherly, Thomas B., Pitfalls in In- 
demnity Agreements, v. 10, No. 4, 
Summer 1960, p. 39 

Williams, Reginald L., Trial Tactics 
Panel—Selection of Jury (def.), v. 
10, No. 3, Spring 1960, p. 39 
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v. 10, No. 2, Winter 1959-60, p. 70 
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1960 Biographical Roster Changes 


The following changes and corrections in the 1960 Biographical Roster of the Federa- 
tion of Insurance Counsel members have been called to our attention since its publication. 
Please put this sheet with your 1960 Roster, or cut and paste the changes in the places 


indicated. 


Perry, ‘allen K. (change firm and address 
0:) 


| Perry & Perry, 3500 North 
Central Bldg., res. 21 W. Missour Ave. ; 
(p. 20) 

Davis, James O., Jr., Auburn Univ., Univ. of 
S. Cal., LL.D . Univ. of Ala., Phi Alpha 
Delta Fla. ; Admitted Ala. bar 1949, Fla. 
1955; member Amer, Fla. and Ala. bar 
Assn’s; member standing committee on 
Adm. and maritime law Amer. Bar 
Ass’n. 1959-1962, Adm. Com. Fla. vice- 
chairman 1959-60; Fowler, White, Gil- 
len, Humkey & Trenam, 1002 Citizens 
Bldg. (2); res. 41 Bahama Circle (6) ; 
(wife: Cody). 

(p. 27) 

*Smith, Bruce Hilton, B.A. Ohio Wesleyan 
Univ. ; ; Exec. Secy., Natl Ass’n of In- 
dependent Ins. Adjusters, 175 W. Jack- 
son Blvd. (4); res. 9837 Longwood Dr. 
(Beverly Hills), Chi. (43); (wife: 
Ruth). 


(p. 30) 
Appleman, John Alan (add:) Urbana; Also, 
Appleman, Zimmerly & McKnelly, 107 
N. Elm St., Champaign. 
(pp. 34-35) 
Buckingham, Ben. C., B.A., J.D. Univ. of 
Iowa, Adm. Iowa bar 1938; U. S. Sup. 
., U. S. Dist. Ct.; Mem. Amer., Iowa, 
Polk Co. Bar Ass’ns; Gen. Couns., 
Farm Bur. Mut. Ins. Co., Farm Bur. 
Life Ins. Co.; Buckingham, Seitzinger 
& Mason, 500 Farm Bureau Bldg. (9); 
hes. 113 51st St. (12); (wife: Ruth). 


(p. 35) 

Selvy, Walter W., LL.B. Drake Univ.; Delta 
Theta Phi; Adm. lowa Bar 1928; U. S. 
Sup. Ct. Tax Ct.; Hem. American, 
Iowa, Polk County Bar Ass’ns.; Asst. 
Atty., Polk Co. (1936-41); Barristers 
Inne (Past Pres.) ; Lincoln Inne (Past 
Pres.) ; Whitfield, Musgrave, Selvy, 
Fillmore & Kelly, 616 Ins. Exchange 
Bldg. (9) ; res. 3771 River Oaks Drive; 
(wife: Rita). 


(p. 35) 

Whitfield, Allen, B.S. Iowa State Coll. 
LL.B. Harvard Univ., Sigma Delta Chi, 
Delta Sigma Rho; Adm. Fla. bar 1928, 
Towa, 1928, U. S. Sup. Ct, all Fed. 
Depts.; Intl. Ass’n. Ins. Couns.; Inter- 
state Commerce Comm. Practitioners; 
U..S. Atomic Energy Comm. (1955- ); 
Whitfield, Musgrave, Selvy, Fillmore 
& Kelly, 616 Ins. Exchange Bldg. (9); 
res. 752 52nd St. (12); (wife: Irma). 


(p. 40) 

Snellings, Breard, B.A., LL.B. Tulane Univ.; 
Phi Delta Phi; Adm. La. New Orleans, 
Federal and Inter-American Bar Ass’ns; 
Amer. Judic. Soc., Internat’l Ass’n Ins. 
Couns. Fellow, Amer. Coll. of Trial 
Lawyers; Sessions, Fishman, Rosenson 
& Snellings, 1333 National Bank of Com- 
merce Bldg. (12); res. 1647 Dufossat 
St., (wife: Emilie). 

(pp. 47 and 94) 
Delete James T. Crawley, deceased 


(p. 59) 
Greilsheimer, Jerome J. (change home ad- 
dress to:) 
930 Fifth Ave., N. Y. (21); 


(p. 61) 
Welch, William M. (change title, company 
address to:) 
Co. Bar Ass’ns; V. Pres. Great Amer. 
Ins. Co., 99 John St. (38); res. 72 


(p. 62) 
Adm. U. S. Supreme 


Dempsey, 
Court; 
(change Peekskill office address to:) 
; 7 Dempsey Bldg., White Plains, 
P. 
poliaeed. ba J. (change to:) 
Tenn. (Chm. 1955- 56), Shelby Co. (Bd. 
of Dir.) and Memphis (Unauth. Proc. 
Comm.) Bar Ass’ns; Pres. Memphis 
; _ Shelby Co. Jr. Bar Conf. (1956) ; 
p. 7 
(Insert—Fort Worth, Texas:) 
Crowley, S. A., LL.B. Univ. of Texas; adm. 
Texas bar 1927. Mem. Amer., Texas (v. 
p. 1948-49; pres. 1949-50) and Fort 
Worth Bar Ass’ns; Southwestern Legal 
Foundation ; Internat’] Ass’n Ins. Couns. ; 
Coll. of Trial Lawyers. Crowley, Wright, 
j = & Garrett, 909 Sinclair Bldg. (2) ; 
DP. 
Ramsey, Ben (Delete Company affiliation 
and insert firm and address :) 
Hist.; Funderburk, Murray & Ramsey, 
100 DeGeorge Bldg.; 3520 Montrose 
; Eid. (6); res. 4525 Briarbend Dr.; 
p. 84) 
Wicker, John J., Jr. (change to:) 
Ct.; Mem. Amer. (Chmn. Ins. Neg. and 
Comp. Law), sec. Amer. Bar Ass’n; Va. 
State, Richmond Bar Ass’ns; Amer. Ju- 
dic. Soc.; Intl. Ass’n Ins. Couns.; Va. 
State Sen. (1932-36) ; Aide, Gov.’s Staff 
(1930-37); Chmn. Va. War Mem. 
Comm.; Mem. Bd. of Welfare and Inst., 
Va.; Wicker, Baker & Goddin, 706 Mu- 
tual "Bldg. (19) ; res. 1033 Riverside Lr. 


James, 


2) 
LaCoste, Roger (sone firm name:) 


mont; LaCoste, Coste, Savoie & 


Laniel . 


[ 83} 
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